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TERMINOLOGICAL ASPECT OF THE CONCEPT OF “EXTRADITION”
IN THE CONTEXT OF INTERNATIONAL LAW

This scientific study raises the issue of the terminological meaning of the concept
of “extradition” in the context of international law. The author examines the main
approaches to interpreting the term “extradition” that have developed in legal doc-
trine and identifies existing discrepancies in the use of this term in legal science
and international legal acts. Particular attention is paid to the analysis of synonymous
terms “surrender,” “transfer,” and “delivery,” which are used to define extradition.
The similarity of these concepts is revealed, but at the same time it is emphasized that
they are not identical. The author proposes to consider the institution of extradition as
an independent and comprehensive institution of international law.

The article draws attention to the fact that the etymology of the term “extradi-
tion” consists of the history of its origin and development. Historical research shows
that the first attempts to regulate issues of extradition of criminals from one state to
another can be found even in ancient states. However, the institution of extradition
as it exists today took shape in the 18th century. Overall, an analysis of the historical
aspects of the institution of “extradition” provides a better understanding of the legal
nature of this phenomenon of legal reality.

The importance of unifying terminology in the field of international cooperation
in criminal matters was emphasized, since the ambivalence of the conceptual and cat-
egorical apparatus (conceptual framework) can lead to legal conflicts, which will
only complicate the resolution of practical issues of extradition activities.

It has been concluded that extradition can be considered as a form of international
legal assistance based on international treaties, principles of international law,
and norms of national law, which consists in the surrender of a person by the state
in whose territory he or she is located to a state that has grounds for exercising
its jurisdiction, for the purpose of further criminal prosecution or to ensure
the enforcement of a sentence.
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Mumanbka 1Q.O. TepMmiHonOriyHuii acnekT NOHATTA «EKCTPATUILIS»
B KOHTEKCTi Mi’KHAPOHOI0 MpaBa

VY HayKoBOMY JOCII/DKCHHI MOPYIIYEThCS MpoOiieMa TepMiHOJIOTIYHOTO 3Mi-
CTY TIOHSTTS «EKCTPAIHIisH» B KOHTECKCTI MIXKHAPOAHOTO IpaBa. ABTOP PO3ITILIAE
OCHOBHI MiXOAU 0 TIyMaueHHS TEPMIHY «EKCTPaAHUIis», MO cHopMyBaInucs
B IOPUANYHIN TOKTPUHI, Ta BUSABIISE HasIBHI PO301KHOCTI y BXUBaHHI JaHOTO Tep-
MiHYy y IpaBOBilf HayIll Ta MIXHApOAHO-TIPAaBOBUX akTaX. OcoOMUBY yBary mnpu-
JIJIEHO aHaJi3y CMHOHIMIYHUX TEPMIHIB «BUAa4a», «Iepeaadar, «I0CTaBKay, SKi
BUKOPHUCTOBYIOTBCSI JIS1 BU3HAUEHHS e€KCTpafulii. BUsABIA€ThCS CXOXKICTh JaHUX
MOHSATH, ajie MPU L[bOMY HAaroJOUIYEThCA, 1[0 BOHM HE TOTOXHI. ABTOp MPONOHYE
PO3IIISIIATH IHCTUTYT €KCTPAJUIIT IK CAMOCTIHHUM Ta KOMIUIEKCHUN THCTHTYT M-
HapOTHOTO TIpaBa.




AxmyanvHi NUManHs 0puOUuHoT HayKu

VY crarTi 3BEpHYTO yBary, Mo €THMOJIOTIS TEPMIHY «EKCTPAIMIIIsD» CKIIATAETHCS
3 icTopii HOTO TMOXO/DKEHHS Ta PO3BUTKY. ICTOPWYHI JOCHIHKEHHS 3aCBiTYyIOTh,
10 TepIIi CIIpOOH PErylOBaHHS MUTaHb PO BUIAYy 3JI0YHMHIIIB 13 OIHIET AepKaBH
B IHIIy MOKHA 3HAWTH IIe B CTApOJABHIX JAepkaBax. OJHAK iHCTUTYT CKCTPAIMIIiI,
K BiH icHY€ chorofHi, chopmyBascs B X VIII ct. B nizomy aHami3 icCTOpHYHUX acTek-
TiB IHCTUTYTY «EKCTPaIUIiD» T03BOJISE Kpalle 3pO3yMiTH MPAaBOBY MPHUPOAY JAHOTO
SIBUILA IPABOBOT NIHCHOCTI.

HaronomeHo Ha BaxJIMBOCTI yHidikamii TepMiHoiorii y cdepi MiKHApOAHOTO
CHiBpOOITHUITBA B KPUMIHAJIBHUX CIIPaBaXx, aJyke aMO1BaJICHTHICTb MOHATIHHO-KaTe-
rOpIaNbHOTO amapaTty MOXe IIPU3BECTHU JI0 MPABOBHUX KOJi3ii, 0 Oy/e JuIie yeKIaa-
HIOBATH BHUPIIICHHS MPAKTUYHUX MTUTAHb EKCTPAIMIIHHOT iSUTBHOCTI.

3po0IeHO BUCHOBOK, IO €KCTPAIHIIII0 MOYKHA PO3TIISIATH SIK 3aCHOBAHY Ha MiXK-
HapOIHUX JTOTOBOPAX, MPHUHITAIIAX MI>KHAPOTHOTO IpaBa Ta HOpMax HalliOHATEHOTO
mpaBa (opMy MIXKHAPOIHO-IPABOBOT JIOMIOMOTH, KOTpa IOJIATaE B BUAA4l 0COOH
JIEpXKaBOI0, HA TEPUTOPIi SIKOT BOHA 3HAXOTUTHCS, JePKaBi, KOTpa Ma€ MiJACTaBU IS
3MIIACHEHHST CBOET FOPUCIHUKIIIT, 3 METOK MOJANBIIIOrO MPUTATHEHHS 10 KPUMIiHAIb-
HOI BiJINOBITAJIBHOCTI UM JUIst 3a0€3TeUeHHs] BAKOHAHHS BUPOKY.

Knrwuosi cnosa: excmpaouyis, sudaua, nepeoaua, MidcHapooHe CnigpooimHu-
ymeo, MisxcHapooHull KpUMIHATLHULL CYO, MINCHAPOOHE NPABO

Statement of the problem. It is impossible to imagine the modern world without coopera-
tion and interaction between states in various spheres of activity. This is primarily due to the pro-
cesses of globalization and integration, which “have gradually led to the transparency of borders
between states, the free movement of capital, and the possibility of unhindered and virtually uncon-
trolled movement of people” [14], and hence to an increase in criminal activity. The institution of
extradition, being an important institution of international criminal law, as well as one of the areas
of international cooperation in the fight against crime, plays an important role in the administration
of justice and the punishment of offenders.

State of research. Legal literature has always paid a lot of attention to the issue of extradi-
tion. Well-known domestic and foreign scholars, including Yu. Alenin, S. Andreychenko, M. Bas-
siotti, N. Boister, V. Butkevych, O. Vinogradova, O. Voloshchuk, G. Griff, G. Gilbert, N. Zelinska,
V. Kolesnik, I. Lukashuk, V. Panova, M. Pashkovskyi, V. Popko, J. Rony, M. Ford, M. Kharvoniuk,
and others, have made a significant contribution to the development of the conceptual foundations
of the institution of extradition.

However, despite the relatively high level of research into the institution of extradition and
the considerable attention paid by the international community to shaping its legal nature, there is
no universally accepted concept of extradition in international law. The diverse interpretation of
certain aspects of extradition in global practice has led to diverse interpretations of its components,
and above all, of the very concept of extradition.

The purpose of the study is to analyse contemporary scientific and conceptual approaches
to understanding the concept of “extradition.”

Explanation of the main provisions. In legal science, the issue of defining terms that meet
the requirements of accuracy, unambiguity, conciseness, consistency, and international harmoni-
zation is becoming increasingly important. This is particularly relevant to the concept of “extradi-
tion,” the meaning of which is influenced by both international acts and national regulatory acts,
reflecting different linguistic systems and legal traditions. At the same time, content analysis of
scientific literature allows us to conclude that there is no unified understanding of extradition and
its legal nature in legal doctrine.

The etymology of the term “extradition” consists of the history of its origin and develop-
ment. The institution of extradition has undergone a significant evolutionary path of development,
dating back to ancient times, although in its modern sense it began to take shape mainly in the
18th century. The first references to extradition can be found in the “Peace Treaty” signed by
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Pharaoh Ramesses II and Hittite King Hattusilis I1I in 1296 BC, which stipulated that “if Ramesses
becomes angry with his slaves when they revolt and goes to pacify them, the king of the Hittites
must act in agreement with him... If one person, or two, or three, flee from the land of Egypt to go
to the great prince of the land of the Hittites, the great prince of the land of the Hittites must seize
them and order them to be sent back to Ramesses II, the great ruler of Egypt” [13, p. 86].

“The uniqueness of this historical and legal document fully justifies the attention paid to it
in the study of extradition. The treaty regulated in detail the relations between the parties in mat-
ters of extradition of fugitives. This treaty is a copy of a translation from the original, written in
Babylonian cuneiform, which was used for international correspondence at that time. This treaty is
the first surviving document of its kind and is extremely important for the history of international
legal relations and the establishment of extradition law. Both sides were exhausted by the long war,
which lasted more than fifteen years. There were even uprisings in the Hittite army caused by the
prolonged struggle. Both kings sealed an eternal peace and promised to help each other, to retain
the countries they had conquered in Asia, and also undertook to extradite political fugitives to each
other” [cited in 10, p. 157].

Historiographical literature provides many examples from the ancient history of China,
Greece, Rome, and the Assyrian-Babylonian civilization. With regard to the Ukrainian state, ana-
logues of the institution of extradition can already be found in the agreements between the princes
of Kyiv and Byzantium, in particular those concluded by Prince Oleg (911), Prince Thor (945),
and Prince Sviatoslav (971), which provided for the procedure for the exchange and extradition of
guilty persons, the resolution of issues of compensation for material damage, and the confiscation
of the property of extradited persons. In particular, “the agreement of 945 stipulated that if any
Greeks living under the authority of our empire commit a crime, you, Rusy, have no right to punish
them, but at the behest of our empire, let the criminal receive his punishment” [3, p. 17].

A turning point in the history of the development of extradition as an instrument of inter-
national cooperation was the events associated with the Great French Revolution of 1789, which
legally formalized the right to asylum. In the 19th century, the right to asylum gained universal
recognition, and extradition took on the character of mutual assistance between states in the fight
against crime. Gradually, international treaties and legislative acts on extradition began to be con-
cluded. The first extradition law was the Belgian law of 1833, which served as a model for other
European countries, including England and the Netherlands, to adopt special extradition laws.
During this period, the number of extradition treaties increased and legal coordination in the fight
against crime affecting the interests of several states was improved. In international practice, polit-
ical crimes began to be excluded from the scope of extradition, extraditable crimes were defined,
and the principle of non-extradition of own citizens was established.

The term “extradition” comes from the Latin extraditio, which literally translates as “trans-
fer from.” This term was first enshrined in law in France and provided for the procedure of forcible
return of a fugitive subject to the sovereign. Today, the meaning and significance of this term in
relation to extradition has changed. In legal doctrine, several points of view have emerged regard-
ing the legal nature of extradition, ranging between two opposing positions: the position based on
the distinction between the concepts of “extradition” and “surrender”; and the position that equates
extradition with surrender.

Scientists who distinguish between the concepts of “extradition” and “surrender” proceed
from the assumption that these are not identical concepts and that extradition should not be reduced
to the surrender of a person; it is argued that, arising from the institution of surrender, the institution
of extradition has undergone significant transformation. The rules relating to extradition clearly do
not fit within the limits available to the institution of surrender.

The idea that the term “extradition” is synonymous with the term “surrender” has become
widely accepted. An analysis of specialized literature confirms that this position is generally
accepted. In particular, according to A. Dzhygyr, “at the doctrinal level, the synonymy of the terms
“extradition” and “surrender” is indisputable, and, accordingly, their use in scientific literature is
equally acceptable”. In modern legal doctrine, many scholars interpret the concept of “extradition”
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precisely from this position. Thus, according to S. Nesterenko, “extradition is a form of interna-
tional legal assistance in criminal matters based on international treaties, generally accepted princi-
ples of international law, and norms of domestic law, which consists in the surrender of an accused
person for the purpose of administering justice or a convicted person for the purpose of enforcing
a court sentence provided by the state in whose territory the requested person is located, at the
request of the state in whose territory, as a citizen of which, or against the rights and freedoms of
whose citizens or its own interests, the person committed a crime” [9, p. 314].

A. Malanyuk uses the term “extradition”, which he defines as “the activity of competent
authorities based on generally recognized principles of international law, norms of international
treaties, and domestic legislation, in the course of which a state, if it has suffered from a crime or if
the crime was committed on its territory or by its citizen, requests and receives the accused, defen-
dant, or convicted person from the state in whose territory he or she is located, for the purpose of
bringing him or her to criminal justice or enforcing a sentence, or considers the request of a foreign
state and transfers the requested person” [8, p. 44].

The Great Ukrainian Encyclopedia (Velyka ukrainska entsyklopediia) contains the follow-
ing definition: “the surrender of criminals, extradition, the surrender of a person who has commit-
ted a crime by one state (the requested state), in whose territory that person is located, to another
state (the requesting state), in whose territory the crime was committed or of which that person is
a citizen” [1, p. 26].

An analysis of international and national legal acts regulating extradition issues shows that
the term “surrender” is actively used both in the titles of documents and in their content. A striking
example of this is the European Convention on Extradition of 1957, Article 1 of which contains the
following provision: “The Contracting Parties undertake to surrender to each other, subject to the
provisions and conditions laid down in this Convention, all persons against whom the competent
authorities of the requesting Party are proceeding for an offence or who are wanted by the said
authorities for the carrying out of a sentence or detention order” (Article 1) [4]. In the Convention
on Extradition of 1933, the term “surrender” is also used to define the procedure of transferring
a person [5]. The Criminal Procedure Code of Ukraine defines extradition as the procedure for
surrendering “a person to a state whose competent authorities are seeking that person for criminal
prosecution or enforcement of a sentence” (Article 541) [6].

In international law doctrine, this approach is explained by the fact that the institution of
extradition arose from the institution of surrender and did not gain recognition. As a result, further
improvement of the regulatory and legal framework for extradition, as well as the resolution of
many practical issues related to extradition activities, are largely complicated by adherence to old
views and concepts.

Based on the analysis of the definitions presented, it can be concluded that extradition and
surrender are similar, but not identical. The institution of extradition is an independent, compre-
hensive, and multi-system institution of international criminal law, which has its own tasks, objec-
tives, and functions, that are not absorbed or duplicated by the institution of surrender. The norms
relating to the institution of extradition clearly do not fit within the limits currently available to the
institution of surrender.

It is important to note that in domestic legal doctrine, the concept of “extradition” is also
defined through the term “transfer,” which refers to a slightly different form of interstate coopera-
tion in the field of law enforcement, distinct in its legal nature.

The classic definition, which is accepted as generally accepted and referred to by scholars
in their research, was formulated in the US Supreme Court decision in Terlinden v. Amnes, which
established that “extradition means the transfer by one nation to another of a person accused or
convicted of a crime committed outside the territory of the former and within the territorial juris-
diction of the requesting party, which is competent to try and punish him” [cited in 9, p. 312].

L. Maksymiv interprets the concept of extradition as “procedural activity based on the prin-
ciples and norms of international and national law related to the provision of legal assistance by
states, which consists in the transfer of a person to the state in whose territory a criminal offense
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was committed, or to the state of which the person who committed the criminal offense is a citizen,
or to the state that suffered the most from the criminal act, whose competent authorities are search-
ing for this person to bring them to criminal responsibility or to enforce a sentence [7, p. 275].

The position of O. Voloshchuk and V. Kolesnyk seems very close to the above. They under-
stand extradition as “a process that includes a series of consecutive actions by states to transfer a
person who is on its territory to another authorized subject of international law on the basis of inter-
national agreements and domestic national legislation, in compliance with generally recognized
principles of international law, for the purpose of bringing that person to criminal responsibility or
enforcing a sentence handed down by a state court” [2, p. 9].

V. Popko, analyzing the etymology of the terms “surrender” and “extradition,” concludes
that they have significant differences. Thus, “extradition differs from surrender primarily in terms
of content, since it includes the stage of initiating the transfer (surrender) of a person; the process
of decision-making on this issue by the competent authorities of two states; the stage of appealing
the decision; the actual process of transfer (surrender) of a person; legalization of the sentence by
the court of the state that accepted the person, etc.” [11, p. 21].

An analysis of approaches to defining the concept of “extradition” (surrender) presented
in scientific literature shows that most researchers define it using the term “transfer,” which in
international practice refers to a procedure that is less burdened by the legal obstacles inherent in
extradition. Discussions regarding the distinction between the concepts of “extradition”, “surren-
der” and “transfer” were resolved with the adoption of the Rome Statute of the International Crim-
inal Court, Article 102 of which states that “surrender” means the delivering up of a person by a
State to the Court, pursuant to this Statute, and the term “extradition” means the delivering up of a
person by one State to another as provided by treaty, convention or national legislation [12]. Thus,
in the case of “transfer”, we are talking about the transfer of the accused by the national judicial
authorities to the International Criminal Court with the right to administer justice in relation to a
citizen of their own state. Extradition (surrender), on the other hand, provides for the possibility of
a state (rather than a court) obtaining both the accused for the purpose of administering justice and
the convicted person in respect of whom a sentence has already been passed. Another criterion that
allows us to distinguish between the procedures of extradition and transfer is compliance with the
rule of “dual jurisdiction” in the extradition procedure, whereas compliance with this rule is not
mandatory in the procedure of transfer.

Thus, the term “transfer” is used in international practice to define procedures that are less
burdened by legal obstacles inherent in extradition procedures. This term is used to define the
following procedures: a) the transfer of convicted persons to their country of nationality to serve
their sentence; b) the transfer of persons under a European arrest warrant; c) transfer by national
authorities or courts to the International Criminal Court or international tribunals of an accused
person for the purpose of administering justice.

Continuing with the issue of terminology, it would also be good to clarify the use of the term
“delivery” to interpret the concept of “extradition”. Unlike other terms that are synonymous with
the concept of “extradition”, the term “delivery” has no independent legal meaning and is used in
international practice to define additional actions within the framework of extradition.

Based on the analysed approaches to understanding the phenomenon of legal reality under
study, it should first be noted that referring to the same institution as both extradition and surrender
introduces differences in the understanding, interpretation and application of extradition in interna-
tional law doctrine and law enforcement practice. In this regard, it is appropriate to use a term that
best corresponds to the procedures for the surrender/transfer/delivery of persons at the request of
one state to another state where the person was hiding, for the purpose of further criminal prose-
cution or to ensure the enforcement of a sentence, and the term “extradition” seems to be the most
comprehensive.

Conclusions. Analysis of doctrinal and dogmatic approaches to defining the concept of
“extradition” in the context of international law leads to the conclusion that extradition can be
regarded as a form of international legal assistance based on international treaties, principles of
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international law and norms of national law, which consists in the surrender of a person by the state
in whose territory he or she is located, to a state that has grounds for exercising its jurisdiction, for
the purpose of further criminal prosecution or to ensure the enforcement of a sentence.
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