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TAEMHULIS 3IICHEHHSI HOTAPIAJIbHUX JITiA
Y HOTAPIAJBHIN JISIILHOCTI

VY cTarTi pO3KPHBAETHCS 3MICT MOHATTS «HOTapiajdbHA TAEMHHILD SK OTHOTO
3 OCHOBOITOJIOXKHHX TPHUHITUIIB 3ICHEHHSI HOTApiaJbHOI JIsIIBHOCTI, SIKUH JOBIB
CBOKO HEMHHYIIY IIiHHICTh y 3a0e3rneueHHi KOH(DIICHIIHOCTI B3a€MOBIJIHOCHH
HOTapiyca Ta 3aiHTepecoBaHuX 0ci0, IO BimoOpakaeThCs y 30epiraHHi B TAEMHHIII
BIJIOMOCTEH, OJIEp)KAaHUX HOTApiycaMu y 3B’sI3Ky 3 BUMHCHHSM NPOQECIHHUX i,
JAETBCS KITacU(iKaIlisi TAEMHHUIb Ta OCi0, Ha SIKUX MOKJIaJIeHO 000B’ 130K HE PO3To-
JIOITYBaTH BiJIOMOCTI, III0 CTAHOBIISATh HOTAPiaIbHY TAEMHHUIIIO.

CTaTTio MPUCBIYEHO BUBYCHHIO HOTAPIaNbHOT TAEMHHUIII, SIKA € OJIHUM 13 BaXJIU-
BUX CKJIQJHUKIB JISIBHOCTI HOTapiyca Ta HaJICXKUTh JIO OJHOTO 3 €JIEMEHTIB HOTa-
pianbHOI Tponeaypu. AHaJi3yeThCsl HOTapiajbHa TAEMHUI 3 JIEKUIBKOX CTOpiH.
V crarTi po3misAaoThCs MpodaeMH peasizalii IPUHLIUITY 30epekeHHs HOTapialbHOT
TAaEMHUII 1 BiTHECEHHS ii 10 TpodeciitHuX TaeMHUIb. BHOCSTHCS MPOMO3UIIiT 00
3aIlOBHEHHS IPOTAJMH Yy MUTaHHI OXOPOHW HOTAapiallbHOI TAEMHHII Ta BIOCKOHA-
JICHHSI YUHHOTO 3aKOHOJIABCTBA IIPO HOTAPIaT, IO PETYIIOE [I€ ITUTAHH.

3’COBaHO, 10 HOTAPIAILHUH MPOIIEC XapaKTePU3Y€EThCS HU3KOK MIPUHITUIIIB, SKi
3a0e31euyoTh BUKOHAHHS 3aBJIaHb HOTapiaTy, SBISIOTh cOO000 HAWOUIBII 3araibHi
MPAaBOBI BUMOTH J0 BUYMHECHHS HOTApiajbHOI JisJIBHOCTI, BiIOMBAIOTH TPABOBHMA
XapakTep HOTApiaJbHOTO TMPOBa/PKEHHS Ta OOOB’SI3KOBO 3HAXOISTH CBOE 3aKpi-
IUICHHS Y BiAMOBITHUX HOpMax npasa. [IpoBenennii aHasi3 mpaBoBOro peryaroBaHHS
HOTapiaJIbHOI JiSUIBHOCTI, 30KpeMa 3a0e3MeUeHHs] HOoTapiaJbHOI TAaEMHUI, Pi3HUX
mpaBoBUX cucTeM. OIHUM 13 NPUHLUIMIB, IO HAHOLIBIIOW Mipor0 BiToOpaxaioTh
cnenudiuHy CyTHICTh HOTapialbHOT JiSUIBHOCTI, € IPUHIKI JOTPUMaHHS HOTapiajb-
HOT TaEMHHUIII, aJKE HA BIJIMIHY BiJ CY/IB, SIKi PO3IIISIAlOTh 1 BUPIIITYIOTh ITUBIILHI
CIIpaBH BIIKPHUTO i TNIACHO, HOTAP1yCH I MOCaZ0Bi 0COOH, 0 BYMHSIOTH HOTapiaIbHI
Jiii, 3000B’s13aH1 30epiraTv TAEMHHMIIO TX BUMHCHHS a00 HaBITh (DAKTy 3BEPHCHHS 110
HOTapiaJIbHUX OpPTaHiB.

[TpoanaiizoBaHO HOPMH JIIFOYOTO 3aKOHOJIABCTBA, 010 FOPHIUIHOT BIATIOBIAaITb-
HOCTI BUHHHX OCI0 3a MOpyIIeHHS HOTapiaJibHOI TaeMHUII. Bin3HaueHo, mo Jairode
3aKOHO/IAaBCTBO YKpaiHU HE MICTHTh HOPM, SIKI MIPSIMO Tiepedadain O KpuMiHAIBHY
a00 aJIMIHICTPaTUBHY BiAMOBIIAIBHICTH 32 MOPYIICHHS HOTAPiaIbHOI TAEMHHMIII 5K
M0CaZ0BUMH 0cO0aMM OpPTaHiB MiCIIEBOTO CAaMOBPSAYBAaHHS, TaK 1 HOTapiycaMH.

30kpema, HoTapiallbHa TAEMHHIA PO3IISAAETHCS K 0a3uc HOTapiadbHOI JisTb-
HOCTI Ta €TUYHUX MPaBUJ OpraHizauii HoTapiaabHOI JAisnibHOCTI. PoGuThCs mpumy-
LICHHS, 10 B pa3i MPaKTUYHOT HEMOXIIMBOCTI 30epiraTd HOTapialbHy TAEMHHMIIIO
Ta 3arpo3u HOTapiaibHii TAEMHHULII PIBEHb JOBIPU CYCHUILCTBA JI0 IHCTUTYT HOTapi-
ary Oyne 3HIDKyBatucs. Lle, cBo€ro ueproro, mpu3Bene A0 OUTBII CTPIMKOTO (hopMy-
BaHHS 3B’5I3KiB OCOOMCTICHOT IOBIPH Ta 3BEPHEHHS JI0 HOTapiyca He sIK 10 cy0’€KTa,
10 MOJKe HaJaTH BIATIOBINHY IPaBOBY JOIIOMOTY Ta 3aXHCT IpaB Ta iHTEpeciB, a




Husinicmuka

SIK JTO TIPEJICTABHUKA THCTUTYTY, IO SKOTO 3000B’S3y€ 3BEPTATUCS 3aKOH 1 JO SIKOTO
ocoba He 3BepTasiach OH, SKOM TOTO HE BUMAraB 3aKOH. BHOCSTBCS TIPOMO3HITiT 111010
3aITOBHEHHS TPOTAJIMH Y TMHTaHHI OXOPOHU HOTapiaIbHOT TAEMHHIII Ta BJIOCKOHA-
JICHHS YMHHOTO 3aKOHOJIAaBCTBA PO HOTApiaT, M0 PEryIIoe 11e MTUTaHHS.

Knrwouoei cnoea: nomapianvna maemHuys, npunyun, HOmapiaibha Hayka, Homa-
piye, npogecitina maemuuys, Homapianvii Oii, NPAOBIOHOCUHU, NPABOBA DePHCABA,
HOmapianvHa npoyeoypa, 8i0n06i0anbHICs, 3aKOH00A8CME0, iHpopmayis.

Karpenko R. V. The secret of performing notarial acts in notarial activities

The article deals with the concept of “notary mystery” as one of the fundamental
principles of the notary’s activities, which has proved its lasting value in ensuring
the confidentiality of the notary relationships and stakeholders is reflected in the storing
confidential information received by the notaries in connection with the performance
of professional activities, a classification mystery and the persons who are entrusted
with the duty not to disclose the information that constitutes notary mystery.

The article is devoted to the secrets of the notary, which is one of the important
components of activities of a notary and belongs to one of the elements of the notarial
procedure. The notary examines the mystery from several sides. The article considers
the problems of implementation of the principle of conservation of notarial secret
and attributing it to trade secrets. Make proposals for filling gaps in the protection
of the notary secrets, and to improve the existing legislation on the notoriety,
regulating the matter.

It was found that the notarial process is characterized by a number of principles
that ensure the performance of notarial tasks, are the most general legal requirements
for notarial activities, reflect the legal nature of notarial proceedings and must be
enshrined in relevant law. An analysis of the legal regulation of notarial activities, in
particular the provision of notarial secrecy, various legal systems.

One of the principles that best reflects the specific nature of notarial activity is
the principle of notarial secrecy, because unlike courts that hear and decide civil cases
openly and publicly, notaries and officials who perform notarial acts are obliged to
maintain secrecy their commission or even the fact of appeal to notarial bodies.The
norms of the current legislation regarding the legal responsibility of guilty persons
for violation of notarial secrecy have been analyzed. It was noted that the current
legislation of Ukraine does not contain norms that would directly provide for criminal
or administrative liability for the violation of notarial secrecy by both officials of local
self-government bodies and notaries.

The assumption is made that in case of practical impossibility to keep notarial
secrecy and threats to notarial secrecy, the level of public trust in the notarial institute
will decrease. This, in turn, will lead to a more rapid formation of personal trust
relationships and appeal to the notary not as a subject, which can provide appropriate
legal assistance and protection of rights and interests, but as a representative
of the institute to which the law is required to apply and to whom the person would
not turn unless the law required it. Make proposals for filling gaps in the protection
of the notary secrets, and to improve the existing legislation on the notoriety,
regulating the matter.

Key words: notarial secret, principle, notarial science, notary, professional
secrecy, notarial acts, legal relations, legal state, notarial procedure, responsibility,
legislation, information.

Beryn. [IpuHImMn HoTapiaibHOT TAEMHUIII € OJTHIM 3 OCHOBOTIOJIOKHUX IPUHITUITIB Y JTisUTh-
HOCTI HOTapiyciB Ta 3a0e31edye 3aXKCT MPaB Ta IHTEPECiB TPOMAJISH 1 FOpUINYHUX 0ci0. BiH 3akpi-
IJICHUH y 3aKOHO/ABCTBI OUIBIIOCTI KpaiH 1 mependavae, 1Mo HoTapiyc 3000B’s3aHUI 30epiratu
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B TAEMHHUII BC1 BIJIOMOCTI, OTPUMaHi HUM Yy 3B’SI3Ky 3 BUKOHaHHSM npodeciiiHnX 000B’s13KiB. e
MIPHUHITUT € TAPAHTIE€I0 KOH(IICHIIIHHOCTI, SKa CIIPHIE JIOBIPI MK HOTapiycoM Ta HOTro KIIIEHTOM
1 JIO3BOJISIE 31MCHIOBATH HOTAPIiaIbHY JIiSUIBHICT Y TPABOBOMY ITOJII, 110 3a0e31euye 3aXUCT Iep-
COHAJIbHHX JIAaHUX Ta JOTPUMAHHS CTUIHHX HOPM.

IMocTanoBka 3aBaaHHs. MeToI0 cTaTTi € cipo0a MpoaHalli3yBaTH HOTapiaJibHy TAEMHUITIO,
TEOPETHYHI Ta MPAKTUYHI acleKTH MPUHIUIY 30epexeHHs] TAEMHUIN HOTapialbHOI Aii, a TaKoX
BUBYUTH CYTh LILOTO MIPUHITUITY, O3HAKHU, MiCIIe B CHCTEMi MPUHIIMIIIB HOTApiaJbHOTO TpaBa.

PesyabraTn pocaimkenns. 3rigHo 4. 1 cr. 8 3akony Ykpainu «IIpo Horapiat» Hotapi-
aJbHA TAEMHUIIS — CYKYIHICTh B1JIOMOCTEH, OTpUMaHUX IiJl Yac BUYMHEHHS HOTapiajbHOI 1ii abo
3BEPHEHHSI IO HOTapiyca 3aiHTEPEeCOBAHOI 0COOM, B TOMY YHCIi Tpo ocoOy, 1 MaiHO, 0COOHUCTI
MaifHOBI Ta HEMailHOBI TipaBa 1 000B’s13kK TOMIO [1].

[MpuHIHT 30epexeHHs HoTapiadbHOI TAEMHUIII MTOMINPIOETHCS HE TUTBKU Ha JOKYMEHTH Ta
JIOBIJIKH, a TAKOX Ha YCHI Ta MMCHMOBI MOSICHEHHsI HOTapiyca. OHIM 13 KIIFOYOBUX MPABUI IIEOTO
MIPHUHITUITY € Te, [0 HOTapiyC He MOXKE BUCTYIIATH SIK CBIJIOK CTOCOBHO 1H(OpMaIlii, sika Mmijmanae
i HOTapialdbHy TA€MHUINIO, 32 BHHATKOM BHIIQJKIB, KOJH PO3KPUTTS X JAHUX BUMAra€ThCs
ocobamu, Ut SIKUX a00 BITHOCHO SIKWX 3iMCHIOBaJMCS HOTapiaibHi aii. [le craBuTh mpakTudHe
UTaHHS Ipo (opMy, B sKilf Mae OyTH BHCIIOBJICHA 3T0/a 3aI[IKaBICHUX OCi0 Ha PO3KPHUTTS TaKoi
iHpopMmarii. Y cynoBiii mpaxTuili 3rofa 3a3Budail 0(popMIIIOETHCS MTUCHMOBO —a00 Y BUITIS/I OKpe-
Mofi 3asiBH, 200 SIK KJIOMOTaHHs B TEKCT1 3as1BH MPO BUKJIMK CBiJIKA.

[TpuHumn HoTapiasbHOI Ta€EMHHMII, OE3CYMHIBHO, MEpPEAyCiM MOKIMKAHUN 3a0e3MednuTH
JIOBIpY, 1 HE TIJILKK 10 KOHKPETHOTO HOTapiyca, a il 10 IHCTUTYTYy HOTapiary B inomy.Hotapiyc
Ta ocobu, 3a3HaucHi y crarti 1 3akony Ykpainu «IIpo HOTapiaty, gani — 3akoH, TAKOK MOMIYHUK
HoTapiyca 3000B’s13aHi 30epiraTu HOTapialbHy TAEMHHUINIO, HABITh SKIIO 1X JisJIBHICTE OOMEXKY-
€THCSI HATAHHIM IPABOBOI JOTIOMOTH YU 03HAWOMIICHHSIM 3 JIOKYMEHTaMH Ta HOTapiaibHa Jis abo
Jlisi, sIKa TIPUPIBHIOETHCS 10 HOTapiaibHOI, He BUMHsIack. HorapianbHa 1is He MOke OyTH CKaco-
BaHa HOTApiycoM y pa3i HeloJep)KaHHsS TAEMHUIN 11 BUMHEHHS, OJHAK Il HE 1M030aBiisie 0cooy,
MpaBa sIKOi MOPYIIEHO, 3BEPHYTHUCS /10 CyZy 3a 3aXucToM [2; 3].

[TuTanHs BU3HAUCHHS 3MICTy Ta OOCSTY HOTapialbHOI TAEMHUI 3aJIMINAE€THCS THCKYCIH-
HHUM Yy CydYacHiH HayKoBii jiteparypi. CKJIQIHO MOTOJUTHUCS 3 MPOMO3HLIIMHU 0araTb0X aBTOPIB,
SKi BBaXKAIOTh, 10 JI0 3MICTY HOTapialbHOT TAEMHHMIII CITiJl BKIIOUATH HE JIMIIE iHPOPMAILIiIO TPO
0co0y, 110 3BEepHYyJacs 3a HOTapiaJbHOI MOCIYTOlo, ane i ¢axoBi 3HaAHHS HOTapiyca, 1 HaBiTh
3aKOHOJIABYO 3aKPIIIUTH LIE.

Take po3yMiHHS HOTapiaJbHOT TAEMHHUIII CYTIEPEUUTH ii 3aKOHOJ]ABYOMY BU3HAYCHHIO, HaBe-
JIeHOMY B 4. 1 cT. 8 3aK0HY, 3TiJHO 3 SIKKM II€ BUKIFOYHO iH(POPMAIIis, IO CTOCYETHCS 3alliKaBICHOT
0co0u Ta 11 3BepHEHHS 10 HOTapiyca. bijblie Toro, KOHIIEIisS «TAEMHHMII HOTapiyca K (axiBis»
€ HECYMICHOIO 13 3aBJaHHSIMHU Ta (YHKIISIMHA HOTapiaTy sK IyOJi9HO-TIPABOBOTO IHCTHUTYTY Ta
OpraHy IHUBUIBLHOT FOPUCTUKITIT.

Po3sronomnieHHs TaeMHHUI MOKe OyTH Y KUTbKOX (hopmax:

1) ycna:

— ITiJT 9ac PO3MOBH Y IIPUCYTHOCTI CTOPOHHIX 0Ci0 (Y TpPOMaJIChKOMY TPaHCIIOPTi Ta IpOMa/l-
CBKUX MICIISIX);

— B 0COOMCTOMY CIHIJIKYBaHHI 3 POAMYAMH, JPY3sIMHM Ta iHIIMMU OCO0AMH; MEpeiaHHIM
BiJIOMOCTEH, 110 CTAHOBJISITh HOTApiabHY TAEMHUIIIO, YEPE3 BIAKPUTI KaHATH 3B’ SI3KY TOIIIO;

2) NUCbMOBO-JIPyKOBaHA:

— BHKJIQJICHHS 3MICTY BiZIOMOCTEH, 110 CTAHOBJISITH HOTApiaJbHy TAEMHUIIO: Y BIIKPHTUX
IPYKOBaHUX BHIAHHSX (Ta3eTax, )KypHallaX, KHUTaX);

— y IMCTaXx JI0 PITHUX 1 ONMHM3BKUX;

— MepeJlaHHsl, MepeCHiIaHHs CTOPOHHIM 0c00aM BIJIOMOCTEH, TaHUX MPO 0ci0, sSKi 3BEPHY-
JIFCSI 32 TOTIOMOTOIO IO HOTapiyca TOIIo;

3) HaOUHO-/IEMOHCTPATHUBHA;

— KOJIM B pe3yJIbTaTi HeMPaBIILHOTO 30epiraHHs MaTepialliB ClpaBH BOHU CTAIOTh Ha10aH-
HSIM CTOPOHHIX 0Ci0.




Husinicmuka

Ha cporojini criocTepiraethest eBHa (pparMeHTaIliss HOpMaTHBHO-IIPABOBHX aKTiB, K1 Pery-
JIIOIOTh HOTapialbHY AISUTbHICTH, OCOOIMBO B acleKTi (YHKIIOHYBaHHsS HOTApiaJbHOT TAEMHUII
Ta B3aeMOJIiT JIep)KaBH 3 TPOMASTHCHKAM CYCHUIBCTBOM B YKpaiHi. Po3’s3anHs 11iel mpoOmemu
MOXJIMBE Uepe3 MPOBEICHHS KOMIUICKCHOI CHCTeMaTH3allil 3aKOHOAABCTBAa YKpaiHU Ta Mi/3aKOH-
HUX HOPMATHUBHUX aKTiB y cepi HoTapiary [4; 5]. Ha xainb, Ha 3aKOHOAABIOMY PiBHI I€ MTUTAHHS
3aITUIIAETHCS HEJJOCTaTHHO BPETYJIHOBAHUM 1 Ma€ YUMAJIO TPOTaIMH, OCOOIUBO B YaCTHHI BiJMO-
BiJTANIBHOCTI 0Ci0, Ha SIKUX MOKJIAJAETbCs 000B’SI30K HEPO3TOJOUICHHS HOTApialbHOI TAEMHUII.
VY 3B’S3Ky 3 LIUM BaXJIMBO JIKBiAyBaTH BiJNOBiAHI 3aKOHOAABUI HeqoNiku. BBaxkaemo 3a HeoO-
XiJTHE CTBOPUTH YiTKUH, SIKICHUH MEXaHi3M IPABOBOTO PETYIIOBAHHS JOTPHUMAHHS HOTapialbHOT
TAEMHHUIII, He 0OMEKYIOUHUCH JINIIE KiTbKOMa CTaTTIMHU 3akoHy Ykpainu «IIpo HoTapiary, i 3a0e3-
MIEYUTH IHOMY TPHHIUITY HaJECKHY IPABOBY OXOPOHY, BPAXOBYIOUM HOTO BaKIHBICTh JJISI BCi€l
CHCTeMH HOTapiary.

BucHoBku. TakuM YWHOM, IPUHITUI HOTAPiaJIbHOI TAEMHUII BUCTYIIAE HE JIUIIC 3aCO00M
3a0e3reueHHs] KOHQIACHIIIHHOCTI Ta 3axucTy iH(QOpMaIlii, ajie i OCHOBOIO JIOBIPU T'POMAJISH 10
HOTapiary siK IPpaBOBOTO IHCTHTYTY. HoTapianbHa TAEMHHUIIS CIIPHSE 3aXUCTy OCOOUCTUX, MAHO-
BHX Ta iHIIHMX IHTEPECiB TPOMAJSIH, IO 3BEPTAIOTHCS 3a HOTapialbHUMHU MTOCIYTaMH, i BOTHOUYAC
€ BarOMUM €JIIEMEHTOM Y B3a€MOJI{ HOTapiaTy 3 Aep>KaBOIO Ta TPOMATHCEKAM CYCITIIECTBOM.

[ompu e, aHami3 YMHHOTO 3aKOHOJABCTBA BHSIBIISIE HU3KY MPOTAJIHMH 1 HEAOCTATHE BpE-
TYJIIOBaHHS MEXaHI3MIB 3aXUCTy HOTApiaJbHOI TAEMHHUII, 110 YCKIIAJHIOE MPaBO3aCTOCYBAHHS Ta
MOPOJDKYE PUBMKH [Tl HOTApiyciB 1 3allikaBIeHUX 0¢i0. 30KpeMa, BiZICYyTHICTh YiTKOTO BU3HAYECHHS
o0cAry Ta 3MICTy HOTapiallbHOT TA€MHUI, SK 1 HEYITKO BH3HAUYCHA BIAMOBINAILHICTH OCIO, 10
3000B’s13aHi 11 30epirat, CBIIYUTH PO HEOOXIJTHICTh YAOCKOHAJCHHS IPABOBOTO PETYIIOBAHHSI
B Wi cdepi.

3BaykarouH Ha IIe, BKJIMBAM 3aBIaHHIM € TPOBEICHHS CHCTEMHOI peopMH Ta KOMIUICK-
CHOI cHcTemaTHu3allil 3akoHOIaBCTBa y cdepi HoTapiambHOI misutbHOCTI. Ile mepemdavae giTke
BH3HAYCHHS 3MICTYy HOTapiaJbHOI TAEMHHIII, 000B’S3KIB 1 BIAMOBITAILHOCTI OCI0, HA SIKUX IMOIIH-
PIOETHCS TIeW MPHUHIIUTI, a TAKOK CTBOPSHHS O1IbIN HAMIMHUX MPABOBHUX T'apaHTIil i1 TOTpUMAaHHS.
BripoBapkeHHS TakKUX 3MiH CIPHATHME YKPIIUICHHIO TIPABOBOTO 3aXUCTy HOTapialbHOI TAEMHHIT,
1 AIBUIUTH BIAMOBIIAJIBHICTh CY0’ €KTiB HOTAPialbHOI JiSUIBHOCTI, & TAKOXK 3MIITHUTH JJOBIpY IPO-
MaJIsH JI0 IHCTUTYTY HOTapiary, IOCHIIOIOUN HOTO pojb y MPABOBil cUCTeMi YKpaiHH.
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