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FORMATION OF THE LATEST APPROACHES TO THE DOCTRINAL
PROVISIONS OF CRIMINAL LAW POLICY ON COMBATING CRIMES AGAINST
PROPERTY DURING MARTIAL LAW

The article examines the issues of forming the latest approaches to the doctrinal
provisions of criminal law policy with regard to combating crimes against property
during martial law. It is indicated that criminal law policy on crimes against
property is a sphere of human and social life, the purpose of which is to guide social
development by defining common goals and agreed areas of property protection by
criminal law means. Unfortunately, today, in the context of the armed conflict, we
have to reconsider approaches to the doctrinal provisions of the criminal law policy
on combating crimes against property. However, it is worth noting that the legal
doctrine of modern Ukraine had clearly defined concepts, structure, tasks, principles
and levels of such policy even before the war.

It is stated that the few works of scholars devoted to this issue do not allow us to get
a holistic view of this legal phenomenon. However, given that Ukraine has undertaken
to adapt its legal system to the legal system of the European Union, this process, in
our opinion, should begin first of all with the scientific and theoretical development
of'the relevant legal structures, and first of all, those which need to be improved within
the national legal theory. The above explains the relevance and urgent need to develop
doctrinal provisions of criminal law policy on crimes against property.

The author concludes that despite the increased liability for property crimes
under martial law, there is still a tendency to commit property crimes, in particular,
theft and robbery. Accordingly, the above again raises the issue of the expediency
of revising the approaches to the doctrinal provisions of criminal law policy on
combating crimes against property.

Key words: crimes against property, theft, crime, criminal offence, martial law,
armed conflict, counteraction, criminal law policy.

BoakoBa 1O. A. ®opmyBaHHSI HOBITHIX NiAX0AiB /10 JOKTPUHAJIBHUX
M0JI0’KeHb KPUMiHAJIbHO-NIPABOBOI MOJITHKYU 1OA0 MPOTHAIT 3JI0UMHAM NMPOTH
BJIACHOCTI MiJ yac Jii BOEHOTo cTaHy

VY cTarTi AOCHiKEHO MUTAHHS ()OPMYBAaHHS HOBITHIX IT1AXO/IIB 10 JOKTPHHATBHUX
MOJIOKEHb KPUMIHAIBHO-TIPABOBOT MOJITHKH IIOAO0 MPOTHIIi 3J04MHAM MPOTH
BJIACHOCTI MiJl 9ac ii BOEHHOTO CTaHy. BkaszaHo, 110 KpUMiHAIBHO-IIPABOBA MTOTITHKA
I110/10 37I0YMHIB IPOTH BJIACHOCTI —I1€ Chepa KUTTEISUIbHOCTI JIFOJIUHU 1 CYCIIUIBCTBA,
METa IKOi — OPI€HTALis CyCNIIBHOIO PO3BUTKY IILISIXOM BU3HAUECHHS 3aralbHUX Linei




Axmyanvui npobnemu 0puouuHoi HayKu

1 TIOTOJDKCHHUX HAIPSIMIB 3aXHCTY BJIACHOCTI KPHUMIHAJIBHO-TIPABOBUMH 3aCO0aMH.
Haxanb chorojiHi B yMoBax 30pOMHOTO KOH(IIIKTY MU MAaEMO TIEpErISIIaTH ITiIXOIH
JI0 JOKTPHHAJIBHHUX ITOJIOKEHh KPUMIHAIBLHO-IIPABOBOI MOJITHKH IIOAO MPOTHIIT
37I04MHAM TIPOTH BiacHocTi. [Ipore BapTo BKa3aTH, IO y TPABOBIH JOKTPHHI
cydacHoi YkpaiHu i /10 BiifHU Oy/H BITCYTHI 4iTKO C()OPMOBaHI MOHATTSI, CTPYKTYpa,
3aBAAHHS, IPUHIUIH Ta PiBHI TaKOT MOJITUKH.

KoncratoBano, 1m0 MOOAMHOKI Mpali HayKOBIIB, MPHUCBAYEHI Ha3BaHii
po0OJeMaTulli, He J03BOJISIOTh OTPUMATH ITICHE YSBJICHHS PO Ha3BaHE NPaBOBE
spuie. OJHaK 3 ONIAAY Ha Te, 10 YKpaiHa y3sja Ha ceOe 3000B’s13aHHs aJjanTyBaTH
BJIACHY IIPAaBOBY CHCTEMY 10 IPAaBOBOI cucteMu €Bporeiicbkoro Coro3y 1ei mporec,
Ha HaIly TyMKY, Ma€ OyTH pO3IOYaTHil HacaMITepes1 3 HayKOBO-TEOPETHIHOI PO3pOOKH
BIJIMOBIIHUX TPABOBHX KOHCTPYKINH 1 TepemyciM THX 3 HUX, SKI TOTPeOyIOThH
VIOCKOHAJICHHS y MeXaX BITYM3HSIHOT mpaBoBoi Teopii. Came BHUKIAJCHHM
1 TTOSICHIOETHCSI aKTyaJIbHICTh Ta HaraJbHa HEOOXIAHICTH PO3POOKH JOKTPUHAIBHUX
HOJOKEHb KPUMiHAIBHO-IIPABOBOT MOJIITHKH IIIOJI0 3JI0YHMHIB IPOTH BIACHOCTI.

3po0IeHO BHCHOBOK, IO HE3BA)KAIOUM HA TOCWJICHHS BiJMOBIJANBHICTH 3a
3JI04MHHU TIPOTH BIACHOCTI B yYMOBaX BOEHHOTO CTaHy MPOJOBXYE MaTu Micle
TEH/ICHIIS 0 BYMHEHHS MalHOBMX 3JI0YMHIB, 30KpeMa KpaliXKoK Ta TpadexiB.
BianoBiHO HaBe[eHE 3HOB aKTyalli3y€ MUTAHHS JOIMUIBHOCTI MEPEenIsiTy IiIX0/iB
IO MOKTPHHAIBHUX ITOJIOKEHh KPHUMiHAIBHO-TIPABOBOI TONITHKHA IIONO IPOTHIIT
3JI0YMHAM TPOTH BIACHOCTI.

Knrwowuoei cnosa: 3nouunu npomu 61acHocmi, Kpaoiscka, 3104UH, KPUMIHAIbHE
NpaoNopyuieHHs, BOCHHUN CMAaH, 30pOUHUL KOHGQIKM, Npomuois, KpUMIHATbHO-
npasosa nOiMuKa.

Introduction. Let's start with the question of what the concept of politics includes. Most
researchers note that the specificity of politics is related to the ability to ensure the integrity of
society, coordinate different interest groups, and effectively regulate social relations. The content
of the policy can be disclosed by formulating its essential features: 1) politics is the sphere of
power relations, relations regarding power, its organization, distribution between different groups
of interests, determination of the direction of activity of the state and its institutions; 2) politics is a
way of organizing social life based on the integration of heterogeneous interests, their coordination
on the basis of a common interest that unites all members of society; realization and dominance of
the general interest as opposed to the private needs of individuals, groups, etc.; 3) Politics is the
activity of elites and leaders to guide and manage the processes of social development at all levels
with the help of state institutions [1].

Politics as a social phenomenon is a multifaceted, dynamic phenomenon that forms the main
directions of development in the legal and other spheres of social existence of society and the state.
The formation of such directions of development in the legal sphere allows to determine its main
priorities, streamline law-making activities, and, accordingly, ensure the creation of an effective
mechanism of legal regulation. This can be achieved through the formation of a legal policy, which
is designed to balance and streamline legal life.

Legal policy is a multi-level legal formation that includes: 1) ideas, principles, goals, tasks
that make up a certain conceptual basis of policy in the field of law, and their absence destroys the
process of building a system; 2) legal and political conditions prevailing in a certain period of time;
3) strategies and tactics of legal development; 4) means of legal policy.

Task statement. The purpose of the article is to research the issue of the formation of
the latest approaches to the doctrinal provisions of the criminal law policy regarding countering
property crimes during martial law.

Research results. Improvement of legal policy should lead to changes and encourage the
development of social reality. In turn, legal science should "not only describe, comment on and
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systematize legal phenomena and processes, but also logically "calculate" the probabilities of
improvement and transformation of legal reality, foresee the possibilities of its development".
The main goal of the legal policy of the state is the stable effective development of the legal
system.

An important component of legal policy is combating crime, which is designed to reduce its
level and ensure a state that meets the needs of protecting society from crime [2]. State policy in
the field of combating crime consists of types, the characteristic features of which are determined
by the tasks, subject and methods of achieving the results necessary for society. Such types are:
criminal law, criminal procedure, criminal executive and criminological policies.

The concept of "criminal law policy" is used and interpreted ambiguously in the specialized
literature. In legal science, there are different views on the question of what the term itself should
sound like: "criminal policy" or "criminal law policy". Most of the modern authors for the definition
of policy related to the formation of a system of norms of substantive criminal law, the definition
of the boundaries of criminal and non-criminal, the problems of the effectiveness of the application
of substantive criminal law, etc., the term "criminal law policy" is used [3].

A stable, predictable, and effective criminal law policy of the state is reflected in the
Criminal Code, fixing its directions, [4] which are formed on the basis of the grouping of objects of
criminal encroachments (the criterion for such a division is the generic object of the crime) and are
determined by the level of significance of the social relations regulated by them.

P.L. Fris singles out the directions according to the spheres of criminal law policy,
among others highlighting the criminal law policy in the field of combating crimes against
property [5]. We cannot fully agree with the above formulation, since any direction is in the
sphere of a certain defined group of social relations. The direction of criminal law policy
determines its purposeful action. The sphere of application of the policy characterizes the very
circle of social relations through which the direction of criminal law policy passes. Criminal
law policy on combating crimes against property is a direction of criminal law policy, the
actions of which are in the field of public property relations and are aimed at protecting social
relations inherent in property relations from socially dangerous encroachments by means of
criminal law.

The model of criminal law policy on combating crimes against property, as the basis of
its doctrine, should include the following components: object, subject, subjects, purpose, scope,
vectors, and principles. Its development is due to the following factors: 1) today there is no unified
systematic approach to property protection; 2) the requirements for improving the effectiveness
of property protection are growing, considering its extension to individual objects of protection;
3) there is no algorithm for improving property protection in the context of globalization and
virtualization of the world in the postmodern era.

Appreciating property as the highest value, and, accordingly, objects in need of criminal
law protection, criminal law policy on combating crimes against property is designed to create
a system of political and legal measures aimed at protecting property from socially dangerous
encroachments. Criminal law policy on combating crimes against property should be perceived as
a policy, the system of measures of which ensures the proper development, timely implementation,
and effective implementation of the norms of substantive criminal law aimed at protecting property
from socially dangerous encroachments.

The object of criminal law policy on combating crimes against property is the security of
those social relations from socially dangerous encroachments, which are covered by the action of
such policy. Of course, the scope of criminal law policy on combating crimes against property is
not limited to social relations in the property sphere. The range of such relations is much wider.

Objects of property are in a state of continuous interaction with other objects and subjects,
and such interaction is accompanied by the emergence of new forms and types of criminal
encroachments. Therefore, the process of searching for and acquiring new knowledge about crimes
in the property sphere and the most effective measures to ensure the protection of property by
criminal law means is of great importance.
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In order to develop or create a program of certain measures that meet the requirements of our
time, first of all, it is necessary to understand the definitions. The correct definition of the essence
of the concept of property is an important prerequisite for its successful and full-fledged existence.

In the legal literature, the interdisciplinary nature of the institution of property is recognized.
Since property is an object not only of civil, but also of labor, administrative, financial, criminal
legal relations, this category is general law, and, accordingly, its concept should be the same for the
legal system. Unfortunately, today property, as an integral component of the domestic legal system,
is torn apart by sectoral sciences and domestic legislation. In order to prevent the splitting of the
integrity of this concept, it is necessary to strive for so that its content is interneural. Heterogeneous
understanding of this category is the main obstacle to improving criminal law legislation aimed
at protecting property, eliminating conflicts in criminal law and developing modern criminal law
policy in the field of combating crimes against property.

Throughout history, the path to understanding the concept of property in law has been
ambiguous. In prerevolutionary jurisprudence, the right of property was regarded as the complete
domination of a person over a thing. The founders of the Soviet legal school were characterized
by an economic view of property. It was generally recognized in the specialized literature that
economic property relations, which acquired legal regulation, became property relations [6].

Pre-revolutionary criminal law focused not on the protection of the nature of property
rights, but on the various ways of exploiting it. Having agreed on the objects of protection, pre-
revolutionary criminal law adapted the institution of property to them. In the same way, the variety
of subjects (owner, tenant, creditor, etc.) was simplified, each of which had an independent legal
status and an individual relationship to property.

Thus, pre-revolutionary criminal law protected the rights of not the legal, but the actual
owner, user and manager of property. This approach to property was the basis of the pre-
revolutionary theory of crimes against property. In this theory, property (like the owner himself)
was an abstract concept. As a result, the institution of ownership was simplified. Pre-revolutionary
jurists identified the owner with the owner, and property with property. Possession replaced both
the right of ownership and other property rights.

The system of Soviet criminal law preserved the uncertainty of the position of the institution
of property. In the theories of Soviet criminal law, emphasis was placed on property. This was due
to the fact that, from the point of view of Marxism, property is a certain form of social relations
regarding the appropriation and possession of material goods.

With the development of economic turnover, relations regarding property have become
much more complicated. There was a new look at acts that caused property damage, but did not
fall under the category of "crimes against property", but the above did not lead to a revision of the
basic definitions.

Modern domestic legal science still continues to feel the powerful influence of the Soviet
legal ideology. Many of the legal concepts (including the concept of property protection) continue
to live in Ukrainian legal science. We are convinced that these theories and concepts cannot find a
place in the legal theory of the country, which has proclaimed itself a democratic, legal and social
state, so the revision and formation of new modern approaches is extremely necessary.

In a state that proclaims the protection of property, the economic (property) and legal
(property rights) content of property must not be separated. They exist in inseparable unity [7].
Today, most countries in the world adhere to this concept.

Confirmation of the above can be found in the French Civil Code in Art. 544, where the
following definition is proposed: «La propriete est le droit de jour et disposer des choses...» [§].
The term «La propriete» is translated as "property" and "ownership".

A similar approach is observed in the civil law of Spain. In Art. 348 of the Spanish Civil
Code, the definition of property rights: «La propriedad es el derecho de gozar B diesponer de una
cosa...» [9]. The term «La propriedady translates as "property" and as "right of ownership" [10].

In the Argentine Civil Code, the term "El dominio" is used to refer to property
rights: «Art. 1882. El dominio es el derecho real que otorga todas facultades de usar, gozar
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B disponer de una cosa...» [11]. The term «E[ dominio» translates as power, domination,
possession [12].

A similar conclusion is given by the analysis of the relevant civil law norms of Italy. The
third book of the Civil Code contains rules on the right of property [13]. The term «la proprieta»
translates as property.

The civil laws of the State of California and the Province of Quebec also do not distinguish
between property and ownership. According to Art. 654 of the California Civil Code, property
rights are to be understood as follows: «The ownership of a thing is the right of one or more
persons to possess and use it to the exlusion of others» [14]. A similar provision is contained in
Art. 947 of the Quebec Civil Code: «Ownership is the right to use, enjoy and dispose of property
fulli and freely...» [15]. The terms «ownership», «property» are translated as "property", "right
of ownership", "property" [16] and do not coincide with the Ukrainian concept of property [17].
A similar approach can be found in the codes of Portugal (Art. 1305) and Switzerland (Art. 641).

Based on this, we can assume that in the civil law and legislation of many countries of the
world there is no clear distinction between property and property rights. The European doctrine
also includes the concept of "property rights" in the term "property", as if it presupposes an
understanding of "property rights". Hence, property is understood in a broad sense.

Analyzing the practice of the European Court, in the context of the European Convention,
the concept of "property" is constantly expanding. This, of course, is facilitated by the position
of the European Court, which constantly repeats that "property” within the meaning of the
Convention and its Protocol is an autonomous phenomenon that is in no way related to the national
understanding and has an interpretation independent of the national one [18].

Today, Ukraine has come close to the need to adapt the current legislation to the norms
of the European Union (EU). The development of criminal law policy and the harmonization of
Ukrainian legislation, including criminal law policy on crimes against property, with the basic
principles of EU law is a necessary element in this area. In addition, the above is actualized by the
presence of an armed conflict, which also actualizes the above.

The modern domestic science of civil law considers property in two senses: in a narrow
sense — as a set of things and in a broad sense — as a set of things, property rights and obligations.
This approach has led to the fact that the legislator introduced an ambiguous approach to the
concept of property with regard to Section 6 of the Special Part of the Criminal Code.In cases
of understanding in a broad sense, this is directly enshrined in the dispositions of the articles (in
Article 190 of the Criminal Code, not only property is called the subject, but also the right to it). In
the dispositions of other articles (Articles 185, 186, 187 of the Criminal Code), the legislator does
not give any instructions regarding an extended interpretation, so the concept of property should
be used in a narrow sense. This causes the main problems of qualification.

Now, more than ever, there is an urgent need to revise, improve and form a new approach
to the universal interintegral concept of property, which does not suppress existing and emerging
relations, but is able to cover their diversity as widely as possible. When defining the concept of
property, it is necessary to proceed from the peculiarities of the protection enjoyed by criminal law
relations, etc. If absolute protection, resistance to encroachment by third parties can be recognized
as primary, then the objects of property should be all objects that society wants and is able to
protect by criminal law means. Consolidation of property as an object of protection from criminal
encroachments allows to cover both a static state (refraining from illegal actions) and active
behavior of subjects (use of rights, fulfillment of duties).

This in no way reduces the role of other elements (components). However, as in every
system (and criminal law policy on combating crimes against property is an appropriate system
characterized by all the features of the system), something must be the main, determining, so to
speak, driving force. In this system, this function is performed by the concept of property.

The analysis of the concepts of understanding the concept and content of property allows
us to draw several important conclusions. Property is an autonomous phenomenon that should be
interpreted regardless of its national understanding [18] and include three components: the first is
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every day (social) perception at the level of common sense, in which property is something (material)
that belongs to anyone. The second is 1ega1 in which property includes property, property rights, and
property rights. The third is economic, or rather political, as a systemic category, where property
is not a person's relation to any object, and relations between people regarding the appropriation
(alienation) of this object. Moreover, appropriation and alienation are categories that express an
objective contradiction between the two sides of the content of property, and therefore, with the
liquidation of alienation, both appropriation and, accordingly, the property relations themselves are
eliminated. All three components have criminal law features: in the first case, property acts as an
object of criminal encroachment; the second and third are the object at which the crime is directed.

Based on a broad interpretation of the concept of property, the object of criminal law policy
on combating crimes against property should be understood as social relations that form a state of
security from:

1) socially dangerous encroachments on property;

2) socially dangerous encroachments on property rights;

3) socially dangerous encroachments on property rights.

These objects should be reflected in the provisions of Section VI of the Special Part of the
Criminal Code of Ukraine, taking into account the trends in the development of modern public life,
which necessitates the extension of the ownership regime to intangible objects as well.

Conclusions. With the beginning of the war, martial law was introduced, and later laws
were adopted that amended the Criminal Code of Ukraine (hereinafter referred to as the Criminal
Code of Ukraine), increasing criminal liability for a number of crimes under martial law.

In particular, from March 7, 2022, Law No. 2117-1X amended the Criminal Code of Ukraine
to strengthen liability for crimes under Art. 185, 186, 187, 189, 191 of the Criminal Code of
Ukraine, committed under martial law. These are the main property crimes that have always made
up a significant part of all criminal statistics in Ukraine — theft, robbery, robbery, extortion, as well
as embezzlement and seizure of property by abuse of office.

For example, theft — Part 1 of Art. 185 of the Criminal Code of Ukraine was previously
considered not a crime, but a criminal offense, and it was punishable by a fine of 17 thousand
hryvnias to restriction of liberty for up to 5 years. Only in the case of theft repeatedly or by prior
conspiracy by a group of persons (Part 2 of Article 185 of the Criminal Code of Ukraine), with
entry into a dwelling or other property (Part 3 of Article 185 of the Criminal Code of Ukraine)
or on a large, especially large scale (Parts 4, 5 of Article 185 of the Criminal Code of Ukraine) —
punishment in the form of imprisonment was provided.

Today, theft committed under martial law or a state of emergency is a particularly qualified
crime. Committing theft under martial law is immediately qualified under Part 4 of Art. 185 of the
Criminal Code of Ukraine, which is punishable by imprisonment from 5 to § years.

Similar changes on March 8, 2022 are provided for robbery, robbery, extortion, as well as
embezzlement and seizure of property by abuse of office (corruption crime), which are committed
under martial law or a state of emergency. All these crimes are qualified immediately under Part 4
of the relevant article (186, 187, 189, 191 of the Criminal Code of Ukraine) as especially qualified.

Despite the increased responsibility for crimes against property under martial law, there
continues to be a tendency to commit property crimes, including theft and robbery. Accordingly,
the above again actualizes the issue of the expediency of revising approaches to the doctrinal
provisions of criminal law policy on combating crimes against property.
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