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ALIMONY OBLIGATIONS

The article examines the national legislation of Ukraine on the regulation
of alimony relations and alimony obligations. The text presents its own interpretation
of alimony relations, as family material relations, where one party, in accordance with
the law and existing conditions, is obliged to support the other party, and the latter has
the right to demand the fulfillment of this obligation. The signs of alimony relations
as part of family relations are analyzed in detail.

The question of which persons are considered «other family members» was
considered, and it was determined that this category includes stepmother, stepfather,
stepdaughter and stepson, as well as the actual tutor and pupil. It is also noted that
this group can include a man and a woman who live together without registering
a marriage, as well as persons who have mutual custody and care relationships.

It is noted that the subjective alimony obligation is a measure of the proper
behavior of the person liable for alimony. A legal obligation also has its own structure:
the need to perform certain actions; the need to suffer the negative consequences
of not fulfilling one’s duty; the need of the obliged person to respond to the legal
demands addressed to him by the person who has the relevant subjective right.
Alimony obligation by its nature is active - it is an obligation to perform those actions
that are required from the obligated party in a legal relationship.

The question of the occurrence of alimony obligations was considered. It is
assumed that such occurrence is not associated with family membership, but with
being married, a certain degree of kinship and kinship.

The issue of such a necessary condition for a person’s participation in alimony
legal relations, as having legal personality, i.e. the socio-legal possibility (ability) to
be a participant in family, in particular, alimony relations, is highlighted.
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AnamoBa O.C., JIuuko B.C. AjxiMeHTHi 3000B’s13aHHS

VY crarTi po3nISIHYTO HAIllOHAJIBHE 3aKOHOAABCTBO YKpaiHM 100 PETYIIOBAHHSI
ATIMEHTHHUX TPABOBIHOCHH Ta aJIMEHTHUX 3000B’s3aHb. Y TEKCTi MOJAHO BIACHE
TI[yMadeHHS aJiMCHTHHX IPaBOBIIHOCHH, SIK CIMEHHHX MaTepiallbHHX 3B S3KiB,
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Jie OJIHa CTOPOHA, BIAMOBIAHO JO 3aKOHY Ta HASBHHUX YMOB, 3000B’s3aHa yTPUMY-
BaTH IHIIY CTOPOHY, i OCTAHHS Ma€ MPaBO BUMAaraTH BHKOHAHHS IOTO OOOB’SI3KY.
JleTaibHO TIPOAHAI30BaHO O3HAKH AIMEHTHHX MPABOBITHOCHH K YaCTHHU CiMEH-
HUX BiTHOCHH.

Po3misiHyTO mHMTaHHS TIONO TOTO, SIKi OCOOM BBAXKAIOTHCS «IHIIMMH YIICHAMH
ciM’1» Ta BH3HAu€HO, IO JI0 IIi€i KaTeropii Hajexarh Madyxa, BITUUM, Majdepka
Ta MACHHOK, a TaKOXK (aKTHYHUI BUXOBaTeIbh Ta BUXOBaHKA. TaKkoX BiA3HAYECHO, 110
JIO Li€i IpyNy MOXYTh BXOJWTH YOJIOBIK Ta JKiHKA, SKi MPOXKHUBAIOTh pa3oM 0e3 pee-
crpallii nuiro0y, a TakoX 0coOU, SIKi MatOTh B3a€MHI BITHOCHHH OITIKH Ta MIKITyBaHHS.

3a3HaueHo, MO Cy0’ €KTUBHUM AIIMCHTHHM OOOB’SI3KOM € Mipa HaJIC)KHOI TIOBe-
IIHKH aTiMEHT03000B’s13aH01 0co0u. FOpuandaHmii 000B’ 130K TAKOK M€ CBOIO CTPYK-
Typy: HEOOXITHICTh BUNHUTH TICBHI JIi{; HCOOX1THICTh 3a3HATH HETaTHBHUX HACIIJIKIB
HEBUKOHAHHSI CBOTO 00OB’s3KY; HEOOXIHICTh 3000B’s13aHOI 0COOU BipearyBaTH Ha
3BEpHEHI 70 Hel 3aKOHHI BUMOTH OCOOH, 10 Ma€ BIJMOBIJHE Cy0’€KTHBHE TPAaBo.
AniMeHTHUH 000B’ 30K 10 CBOTH MPHUPOII € AKTHBHUM - 116 000B’ 130K 3A1MCHUTH Ti
JIii, KOTp1 BUMAraroThCs BiJl 3000B’A3aHOT CTOPOHU y TTPABOBOMY BiJIHOIIICHHI.

Po3miisiHyTO mMUTaHHS 100 BUHUKHEHHS alliMEHTHUX 3000B’s3aHb. 3aHa4aHo,
10 Take BUHUKHEHHS OB SI3YETHCS HE 3 WICHCTBOM Yy CiM’i, a i3 3HAXOMKEHHSIM
y IUTI001, TEBHUM CTYIICHEM CIOPiTHEHOCTI Ta CBOSITBA.

BucBiTiaeHo nUTaHHS 11100 TaKOi HEOOX1AHOT YMOBHU y4acTi 0COOU B alMiMEHTHUX
MIPAaBOBIHOCHHAX, SIK HASIBHICTH y HEl MPaBOCYO’ €KTHOCTI, TOOTO COLIabHO-IIPaBO-
BOI MOKITMBOCTI (34aTHOCTi) OYTH YYaCHUKOM CIMCHHHUX, B OCOOJHBOCTI, aJIMCHT-
HUX BiJHOCHH.

Knrouosi cnosa: animenmu, npasogionocunu, 30008 3aHHSI w000 ANIMEHMIS,
cim’s, unen cim'i.

Introduction. According to Art. 51 of the Constitution of Ukraine, family, childhood,
motherhood and parenthood are protected by the state, at the constitutional level, I also found the
consolidation of parents’ obligations to support minor children, which emphasizes the importance
of these relationships [1].

The Concept of State Family Policy states that the family is an integral indicator of social
development, which reflects the moral state of society and is a powerful factor in demographic
potential [2].

Setting the task. The family in all countries and peoples is the main center of society, life
proved the absurdity of the claims of communist ideologues about the demise of the family as a
social institution and alimony relations. In modern civil society, the family performs a number of
functions, one of which is the function of obtaining a livelihood for family members. Alimony
relations related to the performance of this function are of an important nature at the current stage
of socio-economic development, especially this concerns the maintenance of minor children by
parents. Therefore, the study of the topic of alimony obligations is relevant from both a theoretical
and a practical point of view.

Research results. Regardless of the level of state social assistance to the family, the
individual factor of financial support of family members retains its importance, moreover, in a
difficult socio-economic situation, the state is unable to provide all citizens with a high standard
of living at the expense of social assistance. As noted in the Concept of State Family Policy, the
transition to market economic relations changed the ratio of sources of family support, and today
the responsibility for maintaining and raising children rests with parents to a much greater extent
than with the state.

In general, the word «alimony» comes from the Latin «alimentum» - feeding, support [3]. In
legal literature, you can often find the word «alimony», which is used in the meaning of the word
«maintenance». But not all authors agree with this point of view. Views on the nature of alimony
have repeatedly changed.
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In the 1920s, there was a point of view that alimony was a «surrogate for social security» and
that the development of the social security system would lead to the death of alimony obligations.
Later, this theory was refuted [4, p. 20-22]. We consider the falsity of this theory to be obvious,
because despite the fact that both the social security system and alimony obligations are aimed at
providing material assistance to those who need it (disabled, low-income, etc.), these relationships
are completely different both the reasons for their occurrence and the goal to which they are
directed.

Considering the position of the Family Code of Ukraine (hereinafter referred to as the Family
Code of Ukraine), one should firmly note the legislator’s position regarding the synonymy of the
concepts of «maintenance» and «alimony». Taking into account, for example, Part 1 of Art. 77 of
the Civil Code of Ukraine, we see: «Maintenance of one of the spouses is provided to the other
spouse in kind or in cash with their consent» [5], and part 2 of the same article emphasizes that
alimony is awarded to one of the spouses, as a rule, in cash . It should be emphasized that the article
does not exclude the provision of alimony in kind, which equates the concepts of «alimony» and
«maintenance». However, in general, the concept of «maintenancey is broader than the concept of
«alimony».

Family relations are characterized by the principle of mutual moral and material support.
This is one of the prominent features of the family.

It is possible to draw up the following definition of alimony legal relationship: alimony legal
relationship is a family material relationship in which one party is obliged by virtue of the law to
support the other party in the presence of appropriate conditions, and the latter has the right to
demand the fulfillment of this obligation.

For the comprehensive consideration of the concept of alimony legal relations, those features
that complement the features of alimony legal relations as family legal relations deserve attention,
in particular, they:

1) are made in connection with material goods - security that can be provided in kind or in cash;

2) are regulated using both the imperative method and the dispositive method (the parties
can regulate their rights and obligations by agreement, which manifests itself as dispositive);

3) have a relative nature (since their subject composition is always specified, they are
personal - they are not transferred, are not alienated, do not allow crediting of alimony claims with
other counterclaims);

4) have a gratuitous nature (that is, the provision of maintenance does not create any
obligation for the person receiving alimony towards the person liable for alimony).

5) have an ongoing nature (regardless of what period has passed since the right to maintenance
arose, the authorized person has the right to demand alimony).

In the writings of many scientists, the concept of alimony does not appear at all - they
replace it with the concept of alimony obligation [see, e.g. 6].

Article 509 of the Civil Code of Ukraine defines the general concept of obligation - this is
a legal relationship in which one party (the debtor) is obliged to perform a certain action for the
benefit of the other party (the creditor) (transfer property, perform work, provide a service, pay
money, etc.) or refrain from a certain action, and the creditor has the right to demand from the
debtor the fulfillment of his obligation [7].

As aptly emphasized by Z.V. Romovska, alimony obligation is not only an obligation of
one party. This is, first of all, a legal relationship in which the obligation of one party corresponds
to the corresponding right of the other [8, p. 121-122]. L.V. Afanasieva [9, p. 40] also agrees with
the given point of view of Romovska Z.V. In our opinion, an alimony obligation arises and exists
regardless of whether family ties are broken or not, as well as whether the obligations are fulfilled
voluntarily.

Having considered the concept of alimony relationship (obligation) in family law, attention
should be paid to its structural elements.

Both in every legal relationship and in alimony, their structure consists of three elements:

1) the subject of maintenance legal relations;
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2) object of alimony relationship;

3) content, which in turn is divided into subjective right and legal obligation.

None of the families can be free from internal duties, including legal ones. In the Marriage
and Family Code of 1969 [10], this was confirmed primarily by the provision contained in Art. 32:
«Spouses must financially support each other.» And in Article 58 of the same Code, which was
entitled «Reciprocity of duties of parents and childreny, it was written that «parents and children
are obliged to provide mutual moral support and material assistance».

In Art. 2 of the Civil Code of Ukraine clearly indicates the participants in family relations,
which are regulated by this normative act [5]. The Civil Code of Ukraine regulates property
(including alimony) relations between spouses, parents and children, adoptive parents and adopted
children, mothers and fathers of children, relations between grandmother, grandfather, great-
grandmother, great-grandfather and grandchildren, great-grandchildren, siblings, stepmother,
stepfather and stepdaughter, stepson and other family members specified in it.

From the above two articles, the question arises, which persons are considered «other family
members»? Studying the family legislation, one can come to the conclusion that Chapter 22 of
the Civil Code of Ukraine defines such persons as the stepmother, stepfather, stepdaughter and
stepson, as well as the actual educator and pupil. From the provisions of the above-mentioned act,
a man and a woman living in the same family without registration of marriage, persons related by
relations of custody and care should also be distinguished from other family members.

But are all subjects of alimony relations family members? Probably not. After all, just as,
for example, spouses can become «former family members» (according to the general rule, upon
divorce, they do not lose the right to maintenance from each other), so relatives can never in their
lives and never be part of the family, one one of the signs of which is common residence and
household management. However, this does not exclude their possibility to be part of this cell of
society. The law connects the occurrence of alimony obligations not with family membership, but
with being married, a certain degree of kinship and kinship.

Kinship is a relationship between a relative of one spouse and the other spouse, as well as
between relatives of each spouse (these are relationships, for example, stepfather and stepson,
stepmother and stepdaughter). Kinship is based neither on descent nor on blood relationship.

A necessary condition for a person’s participation in alimony legal relations is that he
has legal personality, that is, the socio-legal possibility (ability) to be a participant in family, in
particular, alimony relations.

Alimony capacity is narrower than family capacity. This is the ability to have property rights
and obligations provided for by law. It is accepted that family legal capacity, although it arises
from the moment of birth, expands over the years with the onset of the legal age. This also applies
to alimony relations. Alimony depends on the person to whom it concerns. For example, the legal
capacity for maintenance of one of the spouses can be acquired only after the age of 18 (as an
exception - from the age of 14 as determined by the Central Committee of Ukraine in the order of
emancipation) - it is acquired together with the ability to enter into marriage. But the child’s legal
capacity for maintenance in relation to the parents is acquired precisely from the moment of birth.

Regarding alimony capacity - the ability to exercise one’s rights and obligations - it can be
emphasized that its presence is not a mandatory condition in alimony legal relations. Using the
example of the relationship between a minor child and parents, we can see that one of the subjects
- the child - is always partially or incompletely capable of action, but his incapacity must always
be supplemented by the actions of legal representatives. By analogy with civil law, we believe
that incomplete alimony capacity should also be distinguished, when, for example, a child, after
reaching the age of 14, participates in the conclusion of an agreement on the termination of the
right to alimony in connection with the transfer of ownership of immovable property ( residential
building, apartment, land plot, etc.).

Alimony delictual capacity is an independent element of alimony legal personality. This is
the ability of a natural person to bear responsibility for an offense committed by him in family legal
relations regarding maintenance. The direct content of family tort capacity consists of the potential
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and real capabilities of a person to bear the measures of responsibility imposed on him, provided for
by family legislation. If you apply this to alimony obligations, firstly, the responsibility will be the
compulsory order of payment of alimony in the amount clearly established by the court and with a
clear periodicity. To a certain extent, in our opinion, this responsibility will also include compulsory
payment of executive and court fees. But the above-mentioned performance of duties will be rather
not a measure of responsibility, but a measure of protection. Consequently, wrongdoers will have
no incentive to voluntarily fulfill their obligations if there is no additional responsibility beyond
the simple protection of the violated right. For non-fulfillment of the obligation to pay alimony
according to a court decision, the law provides for administrative (when a fine is imposed by the
state executive in the amount of 10 to 30 of the non-taxable minimum income of citizens, and
socially useful works (Article 31-1) of the Civil Code of Ukraine) and criminal (Article 164, 165
of the Criminal Code of Ukraine) responsibility.

When it comes to the object of the alimony legal relationship, it is the property itself (the
so-called «material assistance» in the language of the SC of Ukraine). The Family Code of Ukraine
distinguishes two forms of maintenance: in kind and monetary.

The monetary form of alimony can have two manifestations: it is paid as a share of the
earnings (income) of the subject of the legal relationship or in a fixed monetary amount. It can be a
one-time or periodic payment. It is interesting that alimony is awarded, as a rule, in monetary form
by a court decision (Part 2 of Article 77 of the Civil Code of Ukraine).

As for the natural form of maintenance, it includes all things, divisible and indivisible,
individually defined and generic, consumable and non-consumable, movable and immovable,
except for money that is not restricted or prohibited in circulation or provided in any way prohibited
by law. As a general rule, such things are food, clothing, household items or housing.

Regarding the content of alimony relations, they consist of subjective alimony rights and
subjective alimony obligations.

Conclusions. It can be assumed that the fairly traditional term «subjective right» is used,
rather, to emphasize the difference of the latter from «objective right» or «right in the objective
sense», which (also quite traditionally) was part of the terminological toolkit of jurists than for
the purpose of accurately characterizing the concept of law belonging to a certain person. In this
regard, it can be concluded that such an emphasis on the «subjectivity» or «objectivity» of the
law should gradually lose its meaning, since it is already clear from the context of the relevant
relationship whether it is the right of an individual to a certain behavior, or about a set of norms
and rules of behavior established for a certain category of persons.

The subjective alimony right is defined as a measure of possible behavior of the authorized
entity, which is ensured by the legal obligations of other participants in the alimony relationship
and serves to satisfy his interests. Thus, the right of one of the spouses to support is matched by the
obligation of the other spouse to pay it under the conditions stipulated by law. Subjective law, as a
rule, includes three powers:

the right to demand the performance of an obligation from another person;

the right to own legally significant active behavior;

the right to demand protection - the possibility to activate the apparatus of coercion against
the obliged person.

Subjective alimony obligation is a measure of proper behavior of the person liable for
alimony. A legal obligation also has its own structure:

the need to take certain actions;

the need to suffer the negative consequences of not fulfilling one’s duty;

the need of the obliged person to respond to the legal demands addressed to him by the
person who has the relevant subjective right.

Alimony obligation by its nature is active - it is an obligation to perform those actions that
are required from the obligated party in a legal relationship.
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