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HOPABO CYJY 3MIHUTHU OBBUHYBAYEHHS IT1J1 YAC YXBAJIEHHSA
HNIACYMKOBOI'O PIHIEHHA CYJOBOI'O PO3IIAAY:
AHAJII3 3AKOHOJABYOI'O BPEI'YJIIOBAHHA

AKTyanbHICTh TEMU JaHOTO JOCIiPKEHHS 00yMOBJICHA TIOTpeOaMy HAyKH KpH-
MIHQJIBHOTO TIPOIIECYyalIbHOTO MpaBa Ta MPaBO3aCTOCOBHOI JiSUTBHOCTI CyIy MepHIoi
IHCTaHIII{ IIO/I0 BIIOCKOHAJIEHHS MOJIOkEHb CT. 337 KpuMiHambHOTO MpoIecyasbHOTo
kozekcy Ykpainu (dari — KIIK Ykpainn), siki 3aKpiruTiol0Th MEXi Cy0BOTO PO3IIIALY
Ta IpaBo CyAy 3MiHUTH OOBUHYBa4YEHHS ITiJ1 4aC YXBaJIEHHS MMiJICYMKOBOTO PillIEHHS.
Ha migcraBi aHanmizy YMHHOTO HAI[iOHAJILHOTO 3aKOHOAABCTBA, CYIOBOI MPAKTHKH,
HAyKOBUX MyOJiKaliil BU3HaueH1 OKpeMi MpoOJieMHi CUTYyallil HaJIeXKHOTO BPETyIIo-
BaHHA B 4. 3 cT. 337 KIIK Ykpainu mpaBa cymy 3MiHHTH 0OBUHYBa4YeHHS Ta copMmy-
JHOBaHI MPOIIO3UIIIi OO IX TOIOTaHHS.

3o0kpema, 3BepHeHa yBara, mo B 4. 3 cT. 337 KIIK VYkpainu oOMexeHo mpaBo
Cyny Ha 3MiHy OOBHHYBa4YeHHS, OCKIIbKH 3MiHa OOBHHYBAYCHHS CYIOM MOXE TIOJISI-
raTy He TUIBKH y 3MiHI IpaBoBOi KBami(ikamii KpHMiHATBHOTO TPABOIOPYIIICHHS, a
i y 3MeHIIeH] 00cary oOBHHYBadeHHS (BUKIIOUCHHI OKPEMHUX €Ii30/1iB MPOTHUIIPAB-
HOI JiSUTBHOCTI, BUKITFOYEHHSI OKPEMHUX OOTSDKYIOUMX OOCTaBHMH CIIPaBH TOIIO) Oe3
3MiHH PaBOBOI KBaTi(ikarii.

Kpim Toro, B c1. 337 KIIK Ykpainu Mexi cyaoBoro po3nisaay nepeadadeHi TUIbKH
10710 OOBUHYBa4Y€HUX Ta OOBHHYBAYEHHS, 3a3HAYCHOTO B 00BUHYBAJILHOMY aKTi, 1 HE
BU3HAYCHI MION0: a) (POPMYITIOBAHHS CYCHUIFHO HEOE3MEYHOTO IiSTHHS, BUNHEHOTO
ocoboro y crani HeocymHocTi (1. 1 4. 1 c¢t. 503 KIIK), 3a3HaueHOro B KJIOMOTaHHI
PO 3aCTOCYBaHHS IMPUMYCOBHX 3aXOIiB MEIHYHOTO XapakTepy Ta 0) ¢opmyio-
BaHHS CYCIIILHO HEOE3MEYHOTo MisHHSA, BYNHEHOTO 0CO00F0, SIKa HE J0CATIA BIKY
KpuMiHanmbHOI BimnoBinanbHOCTI (cT. 498 KIIK), 3a3HaueHOro B KJIOMOTaHHI Mpo
3aCTOCYBaHHsI IPUMYCOBHUX 3aXO/iB BUXOBHOTO Xapaktepy. PazoMm 3 TuM, mpenme-
TOM CYJOBOTO PO3MIISAY MOXKe OyTH SIK OOBUHYBaJIbHUHN aKT, TAK i KJIOTIOTAHHS MPO
3aCTOCYBaHHSA MPUMYCOBHX 3aXOJliB MEAMYHOTO XapakTepy abo0 KIIOMOTaHHA PO
3aCTOCYBaHHS MPUMYCOBUX 3aXO0JiB BUXOBHOTO XapaKTepy.

Bucnosiena nponosuuis nojokeHHs 4. 3 cr. 337 KIIK VYkpainu Bukiactu
y HacTynHiil penakuii: «Ilix yac yxBajieHHs MiCYyMKOBOIO PIillIEHHS! CyAOBOTO PO3-
DIy CYI Ma€ IpaBO 3MIHUTH IPABOBY KBaMi(iKaIliio MiTHHS, Iepen0aueHoro 3aKo-
HOM YKpaiHH MpO KPHMiHAJbHY BiJIIOBIANBHICTh Ta/a00 3MEHIIUTH 0OCAT OOBH-
HYBa4CHHs, 3a3HAUCHOTO B OOBHHYBAJILHOMY aKTi, 00 GOpMyIIOBaHHS CYCHIUILHO
HeOEe3IMEeYHOTO JITHHS, 3a3HAYCHOTO B KJIOTIOTaHHI PO 3aCTOCYBAaHHS MPUMYCOBHX
3axXO0[[iB MEIMYHOTO Y1 BUXOBHOTO XapaKTepy, SKIIO I ITOKPAIy€e CTAHOBHIIE OCOOH,
CTOCOBHO SIKO1 3/[IHCHIOETHCSI KpUMiHATIBHE TPOBAIKCHHS.

Knwuosi cnosa: cmadis cy0o6oeo posensndy, mexci cy00802o poszensady, Kpumi-
HANbLHUL NPOYecyanrbHuli Kooexkc Yxpainu, 3mina 068unyeauenHs cyoom
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Gurtieva L. M. The right of the court to change the indictment during the
adoption of the final decision of the trial: an analysis of the legislative regulation

The relevance of the topic of this study is determined by the needs of the science
of criminal procedural law and the law enforcement activity of the court of first
instance regarding the improvement of the provisions of Art. 337 of the Criminal
Procedure Code of Ukraine (next — CPC of Ukraine), which fix the boundaries
of the trial and the right of the court to change the accusation during the adoption
of the final decision. On the basis of the analysis of current national legislation,
judicial practice, and scientific publications, certain problematic situations of proper
regulation have been determined in Part 3 of Art. 337 of the CPC of Ukraine the right
of the court to change the indictment and formulated proposals to overcome them.

In particular, it is noted that in Part 3 of Art. 337 of the CPC of Ukraine limits
the court’s right to change the indictment, since the change of the indictment by
the court may consist not only in changing the legal classification of the criminal
offense, but also in reducing the scope of the indictment (exclusion of certain episodes
of illegal activity, exclusion of certain aggravating circumstances of the case, etc.)
without changing the legal qualification.

In addition, in Art. 337 of the CPC of Ukraine, the limits of the trial are provided
only for the accused and the accusation specified in the indictment, and are not
defined for: a) wording of a socially dangerous act committed by a person in
a state of insanity (clause 1 part 1 of article 503 of the CPC of Ukraine) specified
in the petition for the application of coercive measures of a medical nature and b)
wording of a socially dangerous event committed by a person who has not reached
the age of criminal responsibility (Article 498 of the CPC of Ukraine), specified
in the petition for the application of coercive measures of an educational nature.
At the same time, the subject of court proceedings can be both an indictment
and a petition for the application of coercive measures of a medical nature or a petition
for the application of coercive measures of an educational nature.

The expressed proposal of the provision of Part 3 of Art. 337 of the CPC of Ukraine
should be read as follows: «When making the final decision of the trial, the court
has the right to change the legal qualification of the act provided for by the Law
of Ukraine on criminal responsibility and/or reduce the scope of the charge specified in
the indictment or the wording of the socially dangerous act specified in the petition on
the application of coercive measures of a medical or educational nature, if this improves
the situation of the person against whom criminal proceedings are being conducted».

Key words: the stage of the trial, the limits of the trial, the Criminal Procedure
Code of Ukraine, changing the charge by the court.

Beryn. AKTyallbHICTh TEMH JTaHOTO JOCHIKCHHsS 00yMOBIIeHa IMOTpedaMu HayKH KpUMi-
HaJBHOTO MPOIIECYaTbHOTO TpaBa Ta MPaBO3acTOCOBHOI MisIILHOCTI CYly MEpINoi iHCTaHIiT 010
BJIOCKOHAJICHHSI TMOJIOXKEeHb KpHMiHANBHOTO TporecyanbHoro kojekcy Ykpaiaum (dazi — KIIK)
[1], sKi 3aKpIILUTIOIOTE MEXi CYIOBOTO PO3IISLAY Ta MPaBO CyAy 3MIHHUTH OOBHHYBAuCHHS Mif| 4ac
yXBaJIeHHS MiJICyMKOBOTO pillleHHs. Bkasana mpoOnemaruka BignoBinae HampsMam HarioHans-
HOI cTparerii y cdepi npas JIIoAUHH, 3aTBepIXKeH0]1 Yka3oM [Ipesunenta Ykpainu Big 24 Gepesns
2021 poky Ne 119/202 [2, 1. 4 § 4 Ta in.], CTparerii po3BUTKY CHCTEMH MPABOCYIIS Ta KOHCTHUTY-
niHoro cymounHcTBa Ha 2021 — 2023 poku [3], OCKIIbKH HAJEKHE 3aKOHOJABUEC BPETYITFOBAHHS
MEX CYIOBOTO PO3IVIALY € TApaHTIET0 [IpaBa Ha CIIPaBeIINBHI cyx [4, cT. 6 Ta iH.].

B cr. 337 KIIK BU3HaYeHO MEXi CYI0OBOTO pO3NISALY 00 1) 0OBHHYBadeHOTo Ta 2) 0OBH-
HyBa4YCHHs, 3a3HaYEHOTO B OOBHHYBAILHOMY aKTi. Takok periaMeHTOBaHO NPaBo MPOKypopa (4. 2)
Ta cyny (4. 3) 3MiHUTH 0OBHHYBadeHHs. PazoM 3 TuM, monoxeHHs 4. 1 ta 4. 3 ct. 337 KIIK cdop-
MYJBOBAaHO HEIOCTATHBO TOYHO, IIOBHO Ta Y3ro/pkeHo 3 iHmmMu npurnucamu KIIK (. 5 4. 3 c1. 314
KIIK, 4. 1 Ta 4. 3 ct. 420 KIIK Ta iH.) Ta Kpuminaisaoro kojekcy Ykpainu (0azi — KK) [5]). Taka
CHTyaIlisl He BiANIOBiJJa€ BUMOTaM NPaBoBOi (I0pUANYHOT) BU3HaUeHOCTi. FOpunndHa BU3HAYEHICTD
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(sIka € CKITamoBOIO, OOOB’SI3KOBIM CIEMEHTOM TOHSTTS «BEPXOBEHCTBO IIPaBay), Cepell iHIIOTO,
«BHUMarae, mood OPUIHYHI HOPMU OyJIM YiTKHMHU 1 TOYHUMU Ta CIIPSIMOBAHUMH Ha 3a0e3MCUCHHS
TOTO, 100 CUTYaIlii Ta MPABOBITHOCHHH 3AMIIAIUCH Mepe0avyBaHIMHU <...>» [6, 1. 46].

AHaJji3 ocTaHHIX J0caiIxKeHb i myOsikauiid 103BoMsSE€ MIWTH BUCHOBKY, IO MICIs MpH-
it KIIK Vipainm 2012 p. okpemi acIeKTH HaJIEeXHOTO 3aKOHOIABUOTO PETYNNIOBAHHS IpaBa
Cyay 3MIHUTH OOBHHYBAYEHHsI I/l 4ac yXBaJCHHS IiJCYMKOBOTO PIIIEHHS CYJOBOTO PO3IJISIY
JOCITIKyBalld Taki ykpaiHcbki BueHi, sk H.B. I'munaceka, O.B. Kamumina, T.B. JlykamikiHa,
O.A. CaBuupkuii, H.II. Cuza, I.I. Ckinbchkuil Ta iHImI. Bkazany mpoOreMaTHKy 4acTKOBO MH
Takoxk posrisipanu [7, c. 399-402]. IIpote, nane muTaHHA NMOTpedye MOAAJBIIOI HAYKOBOI poO3-
pOOKH, 3 ODIAy HAa HEYITKOCTI B 3MICTI OKPEMHX HOPMAaTHBHHUX MOJOXeHb (4. 1 Ta u. 3 cT. 337
KIIK Ta in.).

IMocTanoBKka 3aBaaHHs. MeTa cTarTi — Ha MIJACTaBI aHA3y YHHHOTO HAIlIOHAJTHLHOTO
3aKOHOJ/IaBCTBA, CYAO0BOI MPAKTUKH, HAYKOBHUX ITyOJiKaIliif BH3HAYHTH OKpeMi IpOoOIeMHI CUTyaIrii
HaJIS)KHOTO BperyaroBaHHs B 4. 3 ¢T. 337 KIIK npaBa cyxny 3miHHTH 0OBHHYBadueHHS Ta c(HOpMy-
JIOBATH MPOTIO3HUIIIT OO X MOMOIaHHS.

Pesyabraru nocaimkenns. 3rigHo 3 4. 3 c1. 337 KIIK «3 MeToro yxBasleHHs CIIpaBeAJIMBOTO
CYZIOBOT'O pillIEHHsI Ta 3aXKUCTY MpaB JIOJUHH 1 11 0CHOBOIIOJIOKHUX CBOOOI Cy/l Ma€ ITPaBO BUKTH 3a
MeX1 BUCYHYTOTO OOBHHYBAa4YeHHs, 3a3HAYEHOT0 B OOBUHYBaJIbHOMY aKTi, JIMILIE B YACTHHI 3MiHH
paBoBOi KBatiikaIlii KpUMiHATEHOTO MPABOMIOPYIIEHHS, SKIIO IIe TOKPAIIye CTAHOBHIIE 0CO0H,
CTOCOBHO SIKOT 3IIHCHIOETHCSI KpUMiHATBHE TIPOBAIKCHHS.

[Mo-mepmie, Ha HAII OIS, HABPS UM JOITFHO OB’ SI3yBaTH IPaBo CyAy Ha 3MiHY OOBH-
HYBaUeHHS «3 METOI0 YXBAJICHHS CIIPAaBEJIMBOTO PIICHHS Ta 3aXHCTy IpaB JIIOAWHHM 1 ii OCHO-
BOTIOJIOKHUX CBOOOM <...>», 1 0Ch YoMy. Besl isUIbHICTD CyIy (& TaKoX IHIIHMX CIyX00BHX OCI0,
Ha SKUX MOKJIaJICHO 000B’ 30K 3/1MCHIOBATH KpUMiHAJIBHE TIPOBAIKECHHS) CIIPIMOBaHA Ha 3aXHCT
MIPaB i OCHOBOTIOJIOKHUX CBOOOI JIFOJJMHH Ta Ma€ OyTH CIIpaBeUTHBOI0. Take TBEpIKSHHS BUILIH-
Bae 3 mojoxkeHs cT. 2 KIIK («3aBaanHs KpuMiHAIBHOTO IPOBAKCHHS ), 3MICTY 3acaj KpUMiHaIb-
HOTO TIPOBAIKECHHS (30KpeMa, BepxoBeHcTBa npasa (cT. 8 KIIK), 3akonHocTi (cT. 9 KIIK) Ta iH.),
cT. 6 KoHBeHwii mpo 3axuCT MpaB JIOJUHU 1 OCHOBOIOJIOXKHUX cB000A 1950 poky Ta mpakTHKH
€BpOMEHCHKOTO CyAy 3 MpaB JIOAWHH, a TAKOXK 1HIIMX JHKEePesl KPUMIHAIBHOTO MPOLECYaTbHOTO
npaBa. OCKUJIbKU AKICTh CYJOBHX pillieHb € OCHOBHUM KOMIIOHEHTOM SIKOCTI mpaBocynas [8, m. 2
Bcerymy], To, Ge3nepeuHo, BOHU (CYHOBI pillleHHs) MaroTh OyTH CripaBeiiuBUME'. Pa3oM 3 Tum,
CylloBe pillleHHs! TOBUHHO OyTH sk cripaBeuyiuBuM (4. 3 c1. 337 KIIK, ct. 410 KIIK), Tax i 3akoH-
HUM, 00rpyHTOBaHUM 1 BMOTHBOBaHUM (CcT. 370 KIIK). OTxe, He3p0o3yMino, YoMy 3aKOHOJAaBelb
OB’ SI3y€ MPaBO CyAy 3MIHUTH OOBUHYBAYCHHS 3 METOIO YXBAJICHHS JIMIIIE CIPABEIINBOIO CYIO0-
BOTO pimeHHs (TIpH IbOMY 3MICT MOHATTS «crHpaBemuBicTh pimeHas» B KIIK He 3akpimieHo,
SK 1I¢ BU3HAYCHO IIIOJI0 3aKOHHOCTI, OOIPYHTOBAHOCTI Ta BMOTHBOBAHOCTI CYIOBOTO DillICHHS
B cT. 370 KIIK). LliskoM JIOTIYHO BUHHMKAE TTUTAHHS: YA MOKE CYJl 3MIHHTH OOBUHYBaueHHsI, KEpY-
IOYHCh BUMOTOI0 YXBaJICHHsI 3aKOHHOTO Yd 00I'PYHTOBAHOTO pillieHHs? 3BICHO, IO TaK, 3 OTIISTY
Ha 3aKOHOJ[aBY€ 3aKPIIUICHHS BKa3aHUX MpaBoBHX BUMOT B cT. 370 KITK?.

Ha namre nepexkonanss, B 4. 3 ¢T. 337 KIIK gocTarHb0 OOMEKUTHCH BKa3iBKOKO, Ha SKOMY
eTaIri CyJIoBOTO PO3IJISLY CYIl Ma€ MPaBo 3MiHUTH 00BUHYBa4YeHHs (200 popMyITIOBaHHS CYCHIIEHO
HEeOEe3MEeYHOro JisiHHSA), TOOTO 3a3HaUnTH: «IliJ 9ac yxXBajeHHs MiACYMKOBOTO PIIlIEHHS CyI0BOTO
po3mIALY <..>».

'B ropuanuHiii j1iTeparypi 3BEpTaeThCs yBara, o «CIpaBeIIMBUMHU MalOTh OyTH BCi PILIEHHS, 0 NPHAMAIOTHCS
y KPUMIHAJILHOMY CYIOUHHCTBI» [9, ¢. 250, c. 345 Ta in.].

2Tak, 3a 4. 2 cT. 370 KIIK «3aKOHHMM € pillleHHsI, yXBaJIeHE KOMIIETEHTHHM CY/IOM 3T JHO 3 HOpPMAMU MaTepiaib-
HOTO TIpaBa 3 JOTPUMAaHHSIM BHMOT II0ZI0 KPUMIHAIBHOTO NPOBaKeHHS, nepeadadyennx uum Kogekcom». 3a u. 3 ct. 370
KIIK «O@rpyHTOBaHUM € DillleHHsI, yXBaJIeHE CYJJOM Ha Mi/ICTaBi 00’ €KTHBHO 3’ICOBaHUX OOCTAaBHH, SIKi IMiATBEP/KEeHI
JIOKa3aMH, JOCHIIPKCHUMH IIiJ] 9ac CyJOBOTO PO3IVIALy Ta OLIHCHUMH CYIOM BiIIOBiAHO 110 crarti 94 mporo Komekcy».
Kpim toro, B pitennsx €Bponeiicskoro cyay 3 npas mroausu [10, § 33; 11, § 30 ta iH.] 3akoHHICTB, OOIPYHTOBAHICTH Ta
BMOTHBOBAHICTh CYOBOTO PILlICHHS IHTEPIPETYIOTHCS SIK €JIEMEHT ITpaBa Ha CIPaBeUIUBHIl CyJl, CKJIaJ0Ba YacTHHA abo
TapaHTisl «CIPaBEUINBOTO MPABOCYAIS», «CIIPABEIIIMBOTO CYI0BOTO PO3IIISIY.

396



Iumanns kpuminanvHozo nPasa, KPUMIHONOZE MA KPUMIHATILHO-6UKOHABY020 NPAsa

Heski HaykoBi (O.A. CaBUIbKHiA), aHATI3YyI0UN TIoJokeHHS 4. 3 cT. 337 KIIK, BKa3yroTs,
10 «TaKe MPaBo CyAy HaJlaHO 3 METOK YXBaJICHHS 3aKOHHOTO BHPOKY Ta 3aXHCTy IPaB 1 OCHOBO-
MOJIOXKHUX CBOOOJ JIFOAMHY 1 rpoMansHuHay [12, c. 171].

BBaxxaemo, Take TBEp/UKECHHS € HEAOCTATHHO KOPSKTHUM Ta BUKIUKAE PSA MHTAHb: CYI
MOX€ 3MIHUTH OOBHHYBAYCHHS, yXBATIOIOUHM JIMIIE BHUPOK? A SKIIO HIEThCS MPO YyXBaJCHHS
IHIIUX BHMIIB MiJICYMKOBHX DILlICHB, CYJ] MOXKE 3MiHUTH OOBHUHYBa4eHHs? binbmm Toro, HacmigKoM
3MiHU CyJIOM OOBUHYBau€HHS Ta 3 HAABHOCMI NEGHUX YMOS, TIJCYMKOBUM PIlIEHHSM CYJOBOTO
pO3IIITy MOKe OyTH HE BHPOK, a yXBaja MpO 3aKPUTTS KPUMIHAIHHOTO HPOBAIKEHHS (B TOMY
YHCIi, Y 3B 3Ky 31 3BUIBHEHHSM BiJl KpUMiHAIBHOI BimnoBinanbHOCTI). Tak, BepxoBuuii Cyn
B rmoctaHoBi Bif 01 uepsHs 2021 poky y cripai Ne 373/3768/13-k (mpoBamxenHs Ne 51-6336xm20)
BKa3aB HacTymHe. «SIKio aii 00BUHYBa4eHOTo Oyo mepekBalihikoBaHO CyOM MEepUIOi IHCTaHIil
3 TSDKKOTO 3JI0YHHY Ha 3JI0YMH HEBEIUKOI TSHKKOCTI, CTPOK TABHOCTI MPUTATHEHHS 10 KPHMiHAIIb-
HOT BI/IMTOBIaIbHOCTI 32 BAMHEHHS SKOTO HA MOMEHT CYIOBOTO PO3IVISILY BXKE 3aKIHYMBCS, TO CYJI
MIOBHMHEH 3BUIBHUTH OOBHHYBA4E€HOTO BiJl KPUMIHANBHOI BiIIOBIAAIBHOCTI (3a HaA8HOCMI 1020
32001) a00 3BUILHUTH BiJl MPU3HAYEHOTO MOKAPAHHS Y 3B SA3KY 13 3aKIHUEHHSM CTPOKIB JaBHOCTI
(3a ii 6iocymnocmi)» [13].

B mocranoBi Bemmkoi Ilamarm Bepxoaoro Cymy Bim 03 smumas 2019 poky y cmopasi
No 288/1158/16-k (mpoBamxenHs Ne 13-28kc19) [14], cepen iHIIOTO, PO3MIAAANOCH MUTAHHS PO
3MiHYy cyzoM 0OBHHYBaueHHS 3 4. 4 cT. 296 KK Ha 4. 2 ct. 125 KK VYkpainu ta 3a3Ha4anoch, 110
«y BHUNAJKY, SIKIIO CyaI Jiiijie BUCHOBKY MPO HEOOXiTHICTh mepekBamidikamii aidi ocoOu 3i 3110-
YUHY IMyOIi9HOTO OOBHHYBAYCHHS HA 3JI0YMH IIPUBATHOTO OOBHUHYBAYEHHSI, MTO3MIIISI IOTEPIIJIOTO
MaTHMe BUpIIIaJIbHE 3HAYSHHA JJI TOAAJBINOT 10T KPUMIHAIBHOTO MPOBA/KEHHS, 3yMOBIIEHOL
Takoro nepekBarnigikamiero» (m. 37). Cyn HagireHH MOBHOBAXCHHIMY YXBAJHTH 00BHHYBAJIb-
HMIi BUPOK 13 IepekBati(hikalliero TisTHHS Ha 3JI0YHH MPUBATHOTO 0OBUHYBAYECHHS HE3JIC)KHO BiJT
JYMKH TOTEPIIIOrO MIOA0 Takoi HOro IOPHIUYHOI OIIHKH, 38 HASBHOCTI HACTYMHHUX yMOB (abo
MpuHaiMHI ofHi€l 3 HUX): 1) 3asBy PO 37104YMH OyJI0 MOJAHO MOTEPIUIUM, a00 2) SKIIO MOTepIi-
JUA He TIOaBaB JI0 MPABOOXOPOHHUX OPTaHIB 3asBU IPO 3JIOYHH SIK OKPEMOTO MPOIEeCyaTbHOTO
JIOKYMEHTa, OJTHAK JIO MOYaTKy YH IIiJ] Yac JAOCYJIOBOTO PO3CI]iayBaHHS 1/ab0 CymOBOTO IpOBa-
JOKEHHS OJTHO3HAYHO BHCIIOBHB CBOIO MO3UINIO PO MPUTATHEHHS BUHHOTO 10 KPUMiHAJIBHOI BiJl-
MOB1/1aJIbHOCTI, BIIMOBiIHA MO3ULs, 3aiKCOBaHa y MPOLECYaTbHUX JOKYMEHTAaX; y OJAIbLIOMY
HE BiIMOBHBCS BiJl IPUTATHCHHS OOBHHYBAYCHOTO IO KPHMIiHAJIBHOI BiIMOBimANBHOCTI (1. 38).
«SIK11o moTepriuii He ToJaBaB 3asBU PO 3JIOYUH 1 JI0 TIOYATKY YH ITiJ] 9ac JTOCYIOBOTO PO3CIi-
JyBaHHSA 1/a00 CymOBOTO IPOBAIKCHHS, HE TIOPYIIYBaB MUTAHHS PO IPUTATHEHHS OOBHHYyBade-
HOTO JI0 KPUMIHAJIBHOI BiJIOBIAAIILHOCTI a00 %k MpsMO 1 0€33aCTEpeKHO BiJIMOBUBCS BijJ OOBU-
HyBaueHHS (32 BUHATKOM KPHMiHANIBEHUX MPOBAKEHb IOAO 3JI0YMHIB, OB’ I3aHUX i3 JOMAIIHIM
HACHJIBCTBOM), TO TaKa MO3HUIIisl 3yMOBIIOE€ MPUIHHEHHS] KPUMiHAJILHOTO MPOBA/KEHHS LIS~
XOM Jioro 3akpuTTA Ha mifcTasi . 7 4. 1 ta 4. 7 ct. 284 KIIK Ykpainu nmicns nepekpamidikarii
JSTHHS Ha 3JI0YMH IPUBATHOTO 00BHHYBa4eHHs» (1. 91) [14], TOOTO CyI MOCTAHOBIISIE YXBAITY PO
3aKPHUTTS KPUMIHATBHOTO IPOBAIKEHHS.

OTxe, HaBPSIL YU JOIUIBHO TIOB’SA3yBaTH MPaBO Cyly 3MIHUTH OOBHHYBau€HHS 3 METOO
YXBaJICHHs JIMIIEC BUPOKY, OCKIJIbKH MiJCYMKOBHUM PIlIEHHSIM CYIOBOTO PO3IISAY MOXKe OyTH
1 IHIMH BT CYTOBOTO PILIICHHS — YXBaJa, sIKa Ma€ OyTH 3aKOHHOI0, OOTPYHTOBaHOO, BMOTHBOBA-
HOIO Ta CIPABEIIINBOIO.

[lo crocyeThes MiACYyMKOBHX PillleHb CTaIil CYJOBOIO PO3INISAY, TO BUKIHMKAIOTH 3ayBa-
seHHs nonoxkeHHs 1. 22 4. 1 ct. 3 KIIK : «cyn nepmoi iHcTaHMii <...> Ma€ MpaBo YXBaJUTH BUPOK
a00 IMOCTaHOBUTH YXBAITy MPO 3aKPUTTS KPUMIHAIBHOTO MPOBAKEHHS <...>«, OCKUIBKHU € HETIOB-
HuMH. ToOTO, HE BKa3aHO yxXBajia PO 3aCTOCYBAaHHS NMPUMYCOBHX 3aXOJIiB BUXOBHOTO xapaKTepy
(4. 2 ct. 500 KIIK) Ta yXBaJia po 3aCTOCYBAHHSA MPHMYCOBHX 3aX0J[iB MEIUYHOTO XapakTepy (4. 2
ct. 512 KIIK). YxBany npo BiIMOBY y 3aCTOcyBaHH1 MPUMYCOBUX 3aXO/1B BUXOBHOTO a00 MeIny-
HOTO XapaKTepy MOXKHA PO3IVISNATU SIK OKPEMi BHIAIKU 3aKPUTTS KPHUMIHAIBFHOTO IIPOBAKCHHS
MICBHOTO BUJY.
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[To-npyre, B 4. 3 ct. 337 KIIK 3akpimieHo, mo «<...> Cyll Ma€ IpaBo BUMTH 32 MeXKi BHUCY-
HYTOT0 OOBHHYBaY€HHs, 3a3HAYCHOTO B OOBHHYBaJbHOMY akTi <...>». [IpoTe, Mo cyTi WaeThes
Npo 3MiHy 00BHHYBa4eHHS, SIKIIIO I1€ TOKPAIy€e CTAHOBHIIIEC 0COOH, CTOCOBHO SIKOT 3MiCHIOETHCS
KpUMiHaJIbHE TPOBAKEHH, TOOTO 3MiHYy OOBHHYBAaYE€HHsI Ha MCHII TsDKKeE (Ta Take, sike He Oyze
ICTOTHO BiAPI3HATHUCS BiJ MOIEPEIHHOT0 OOBUHYBAUCHHS 33 (PAKTUYHUMHU 0OCcTaBHHAMHU). Mu mif-
TpuMyemo nosuiito BueHux (T.B. Jlykamkinoi Ta iH.), o (HopMy/TIOBaHHS IpaBa Cyly «BHUTH
3a MEXI BUCYHYTOr0 OOBMHYBAuCHHS» € HE AyXKe BJalle, aJke «BUHTH 32 MEXi» MOXHa po3y-
MITH SIK «I1epeOUIbIINTH MEXi», a 31 3micTy 4. 3 cT. 337 KIIK BOauaeThCs, 10 CyA MOXKE 3MiHUTH
OOBHMHYBa4€HHS TIJIbKH HA KOPUCTh OOBHHYBAUYCHOTO, TUTBKH IOKPAIUTH HOTO CTaHOBHIIE, TOOTO
«3MEHIIUTH» 0OBHHYBaueHHs [15, c. 567], a mepeOLIBIIMTH — HE MOXe. BBakaeMo MOLITEHUM
B PO3MILIAYBAaHOMY ITOJIOKEHHI BHKITIOUHTU TEPMIiHOJIOTIYHE CIOBOCIONYYCHHS «BHUTH 32 MEXi
BUCYHYTOTO OOBUHYBAUCHH», 3a3HAUMBIIH «CYI Ma€ IPaBO 3MIHUTH OOBUHYBadCHHS <...>».

B 4. 3 ct. 337 KIIK nemo oOMexeHO MpaBo Cyldy Ha 3MiHYy OOBHHYBadCHHS, OCKIJIBKU
HIeThCs PO MpaBo CyAy 3MIHMTH HOTO «JIMIIE B YacTHHI 3MiHM MPaBOBOi KBamidikarii Kpumi-
HAJIHOTO IPaBOMOPYIIEHHS <...>». Pa3oM 3 TUM, 3MiHa 0OBHHYBAaYCHHS CyIOM MOKE IONATATH HE
TINBKY y 3MiHI IPaBOBOI KBauli(iKalii KpIMiHAIBHOTO IPABOIIOPYIICHHS, a il y 3MEHIIEeH] 00cAry
00BMHYBaUYeHHS (BHKJIIOUCHHI OKPEMHX €Ii30/1iB MPOTUIIPABHOI JisUIBHOCTI, BUKIIIOUCHHS OKpe-
MUX O0TSDKYIOUMX 00OCTaBUH CIIpaBH TOLIO) 03 3MiHM MPaBoBoOi KBadigikauii [15, c. 568]. Kpim
Toro, B 4. 1 ct. 420 KIIK 3a3naueHo, 1110 «cy/ anensuiiiHol iHCTaHLil CKacoBy€e BUPOK CyAy MepIIoi
IHCTAHIIT 1 YXBaJIIO€ CBil BUPOK y pasi: 1) HEOOXITHOCTI 3aCTOCYBaHHS 3aKOHY PO OLIBII THKKE
KpHMiHaJIFHE IPABOIIOPYIICHHS YU 30UTBIICHHS 00CSTY 00BUHYBadeHHS <...>». OTxKe, BOauaeThes,
0 CYJI MepInoi iHCTaHIIT MOXKEe 3MIHUTH SIK KBaTi(hiKaIifo KpUMIHAILHOTO TPABOIOPYIICHHS, TaK
1 3MEHIIUTH 00CAT OOBUHYBaYCHHS, 1110 HEOOXiTHO 3a3Ha4nTH B 4. 3 cT. 337 KIIK.

Hami (mo-tpete). llle onuH icTOTHUI HEMOIIK, HA HAIlE IepeKoHanHs [ 7, ¢. 399-402], moms-
rae B Tomy, o B cT. 337 KIIK mMexi cy1oBoT0 po3misay nependadeHi TUTbKY 1010 00BUHYBaYEHUX
Ta 0OBHHYBAUCHHS, 3a3HAUYECHOTO B OOBHHYBAJIBHOMY aKTi, i HE BU3HAYEHI II[0/10:

a) (hOpMyJIIOBaHHS CYCIIUIBHO HEOE3MeUyHOro AiSHHS, BUMHEHOTO 0c0000 Y CTaHi HEOCyI-
HocTi (1. 1 4. 1 cT. 503 KIIK), 3a3HaueHOro B KJIONOTAaHHI PO 3aCTOCYBAHHS IPUMYCOBHX 3aXOA1B
MEJIUYHOIO XapakTepy Ta

0) (bopMymOBaHHﬂ cycanHo He0e31euHOTO TisTHHS, BANHEHOTO 0C00010, sIKa JOCSIIIa O/TU-
HAIITH POKIB, alie He JOCAIA BiKY, 3 SIKOTO MOXKE HACTaBaTH KPHMiHAIbHA BiINOBITaBHOCTI
(ct. 498 KIIK), 3a3HaueHOTO B KJIOMOTAHHI MPO 3aCTOCYBAaHHS MPHMYCOBUX 3aXOiB BUXOBHOTO
Xapakrepy.

A. O4eBHIHO, IO BiJl TOTO, SIKE CaMe CyCIJIbHO HeOe3MeuHe JisiHHS, Ha yMKY IPOKypopa
Ta Cyxy, Oylo BUMHEeHe 0c00010 y CTaHi HEOCYIHOCTI, 3JIeKUTh OOpaHHS BUIY IPUMYCOBHX 3aX0-
niB MenuuHOro Xapakrepy. B cr. 94 KK, skoro BU3HaueHi BHIU HPUMYCOBUX 3aXOJIiB MEIUIHOTO
XapakTepy, a TaKoX MeperdavyeHo, Mo Cyl MOXKe He BU3HATU 32 HEOOXiHE 3aCTOCYBaHHS A0 IICHU-
XIYHO XBOPOTO MPUMYCOBHUX 3aXOA1B MEANYHOTO Xapakrepy (4. 6 cT. 94 KK), iinerscs npo Te, mo
Cya obupae BUJ IPUMYCOBOTO 3aXOAy MEAUYHOTO XapaKTepy 3aJIeKHO Bil XapaKTepy Ta TSKKOCTI
3aXBOPIOBAHHS, TSKKOCTI BUMHEHOTO TisTHHsL.? TakuM 4uHOM, 3MiHa HOPMY/IIOBAHHS CYCIITBHO
HeOEe3MEeYHOro AiSHHS, B 3B’A3KY 3 SKHM BHPIIIYETHCS MUTAHHS IPO 3aCTOCYBAHHS MPUMYCOBHX

3 Tak, B mocraHoBi BepxosHoro Cymy Bix 30 TpaBus 2019 poky (cmpaBa Ne 243/4632/17; mpoBamkeHHs
Ne 51-5807xm18 Bkazano: «<...> Crarrero 94 KK Vkpainu BU3Ha4€HO TpU KpUTEPIi, SKi Cy[] Ma€ BpaXOByBaTH IIPU MPH-
3HAYEHHI MIEBHOTO BUJy MPUMYCOBHUX 3aXOJ(iB MEIHMYHOTO XapaKTepy: MEIUYHHUHN (XapakTep i TSHKKICTh 3aXBOPIOBAHHS),
OPUAMYHUHN (TSKKICTH BUMHEHOTO JisiIHHSI) Ta COLialbHUN (CTyMiHb HEOE3MEYHOCTI MCHUXIYHO XBOPOTO /Ui cebe un
iHmux ocib). [Ipu oMy CTyHiHb HEOE3MEUHOCTI ICUXIYHO XBOPOTO MICTUTh OLIHKY: CYCIHiIbHOI HEOEe3MEeKH BUMHEHOTO
TUSTHHS, XapaKTepy BUMHEHOTO, MOXKIIUBHX a00 THX, III0 HACTAJIH, CYCIIIbHO HEOe3MeYHNX HACHIKIB Ta IHIIHUX MOAIOHNX
00CTaBUH; ICUXIYHOTO CTaHy 0COOM HA MOMEHT PO3IVISY CIIPaBU CYJOM i HEOE3MEYHOCTI IbOTO XBOPOT'O JUISl OTOUYIOUHX,
1110 BUIUTMBAE 3 XapaKTepy 3axXBOPIOBaHHS <...>». KpiM Toro, «koerist cynuiB 3BepTae yBary Ha Te, IO METOIO IPUMY-
COBHUX 3aXOJliB MEIMYHOTO XapaKTepy € He TUIBKM 00O0B S3KOBE JIIKyBaHHS 0COOM, sika BUMHMIIA CYCHUIBHO HeOe3neuHe
MsTHHSA, ajie i 3amo0iraHHs BAMHEHHIO HEHO CyCHiibHO HeOesmeunux AistHb (cT. 92 KK Vkpainu). nst gocsrHeHHs el
METH CyJl Ma€ BU3HAUYUTH KOHKPETHUI BHJ] IPUMYCOBOTO 3aX0.y, BpaxoBytouH Bci nependaueti ct. 94 KK Ykpainu kpure-
pii B ix cykymHOCTi» [16]. Taka mo3uis Oyia BUKiIajeHa i B iHIIKMX ocTaHoBax BepxoBHoro Cyumy.
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Iumanns kpuminanvHozo nPasa, KPUMIHONOZE MA KPUMIHATILHO-6UKOHABY020 NPAsa

3aXO0JiB MEIUIHOTO XapakTepy, BIUIMBATHME Ha o6paHH;[ BH/Y MPHMYCOBHX 3aXO0JiB MEIUIHOTO
XapakTepy, a, MOXKIHBO, i Ha plLHeHH)I CyIy TpoO BiIMOBY y 3acrocyBaHH1 TaKuX 3axofiB. Beaxa-
€MO, 3MiHUTH (bopMymOBaHHﬂ CYCHIUTFHO HEOEe3MEeYHOro TisHHSA, B 3B 513Ky 3 SIKUM IOCTaBIICHE
MUTAHHS PO 3aCTOCYBaHHS IPUMYCOBUX 3aXO0iB MEIUIHOTO XapaKTepy, MalOTh MPABO SK MPOKY-
Pop, Tak i cya. IIpokypop MoXke MOCTaBUTH MUTAHHS IIPO BUMHEHHS 0COOOI0 Y CTaH1 HEOCYAHOCT1
SIK OLIBII TSYKKOTO CYCHiJIbHO HEOEe3MEUHOro MisHHS, TaK 1 MEHII TSHKKOTO CYCIiJIbHO Hebe3mey-
Horo aisHHA. Cy[ Ma€e mpaBo 3MiHHTH (OPMYJIOBAHHS CYCIIIBHO HEOE3MeYHOro isHHS, BUMHE-
HOT0 0CO0O0I0 y CTaH1 HEOCYTHOCTI, TUTBKM Ha MEHII TSIKKE.

[HI1a cuTyanis crocTepiraeThesl y pasi BUPIIICHHS MMTAHHS PO 3aCTOCYBAHHS MPUMYCOBHX
3axX0JIiB MEIMYHOTO XapaKTEpy 0 0COOM, IKA BUNHWIA KPUMiHAIbHE IPABONOPYIIEHHS, a TTCIIs
[ILOTO 3aXBOpisia Ha TicuxivHe 3axBoproBaHHA (1. 2 4. 1 cT. 503 KIIK), ockinbku KpuMiHaJIBHE TPO-
BaDKCHHS 10 CyTi He BUpINIy€eThes. [IuTanus mpo BI/IHYBaTiCTB ocobw, , TPO BUMHEHHS HEIO KOHKPET-
HOTO KPUMIHAJIEHOTO TPaBOTIOPY IICHHST Oyze BUpINIYBaTH CyH, SIKHH PO3TISIAaTHME Take KpUMi-
HaJbHE TIPOBA/KCHHS 110 cyTl micis omykanHs ocobu (4. 4 ct. 95 KK, 1. 2 ct. 515 KIIK) [7, c. 401;
17, c. 318 ta in.]. OTXe, 1 MUTaHHS PO HpaBI/IHBHICTL KBaTi(ikaIii KpUMiHAIBHOTO TpaBoIopy-
IIeHHS, 00CsT 06BHHyBaIIeHHﬂ cyn Oyme BPIle.IYBaTI/ICL T 9ac po3IIay MpOBAJKEHHA 110 CYTi.

b. MoxnuBicTh 3MiHH (hOPMYIIOBaHHS CYCIIUTBHO HEOE3MEYHOTO TisTHHS, Y 3B’ 3Ky 3 BUH-
HEHHSIM SIKOTO MOCTa€ MHUTaHHS MPO 3aCTOCYBaHHS 1O 0cOoOH, fKa JOCAINAa OAWHAALUATH POKIB,
ajie He Jocsria BiKy KPUMIHAJIBHOI BiAMOBIIAJIBHOCTI, IPUMYCOBUX 3aXOA1B BUXOBHOIO Xapak-
Tepy, TaKoX He nepenodadena 4. 3 ct. 337 KIIK. IIpore HeoOXiAHICTh Takoi 3MiHM MOXKE€ BUHHKATH,
1 paBo Ha 3MiHYy ()OPMYITIOBAHHS CYCHUIFHO HEOE3MEUHOro JisiHHS MOBHHHO Iepen0adaTuch sK
JUIA TIPOKypopa, Tak i g cyny. Yactunor 2 ct. 105 KK 3a3HadeHi mpuUMycoOBi 3aXOAU BUXOB-
HOTO XapakKTepy, AKi MalOTh PI3HUI CTyNeHb OOMEXEHHS MpaB Ta cBOOOJ HEMIOBHOMITHLOTO (Bij
3aCTEPEkKECHHS JI0 HalpaBlIeHHsS HOTO JIO CIelialbHOI HaBYAIbHO-BUXOBHOI YCTaHOBH JUIS JTEH
1 MUTITKIB 10 HOTO BUNPABJICHHS HA CTPOK A0 TPHOX POKiB). OTxKe, 00Mparoun KOHKPETHHH 3axXij
BHXOBHOTO XapaKTepy J0 HETTOBHOMITHLOTO, IKHH HE JOCAT BiKYy KPUMiHAIBHOT BiIIOB1aIBHOCTI,
CYIl BPaxOBYE€, SIKe€ caMe CyCITUIbHO HeOe3IeuHe MissHHS BYMHUB I HETOBHOMITHIN (T O3HAKH
SIKOTO JisIHHSA, ITepedadeHoro KpuMinaibHAM KOJeKCOM YKpaiHH, Mminanae Take nisHHs ). Beaxa-
€MO, IO CYJl Ma€ MPaBoO 3MIHUTH (HOPMYIIOBAHHS CYCIUJIbHO HEOS3MEUHOTO MisTHHS TUTBKU B OiK
MOKPAICHHs CTAHOBHUIIIA HETOBHOIITHBOTO.

B 000X po3mISHYTHX HAMH BHIAAKaX (BHOAX KPHMIHAIBHOTO MPOBAKCHHS) CYA CBOI
BHCHOBKH II0/10 HEOOX1AHOCTI 3MiHU (POPMYJIIOBaHHS CYCHUIbHO HeOe3MeYHOro NisiHHS MOBUHEH
OOIPYyHTYBATH Y MiAICYMKOBOMY DIllIEHHI CYIOBOTO PO3MIIALY, sIKe MpHiiMae y popmi yXBajid.

3BepHeMO yBary, 1o 3a 4. 3 cT. 420 KIIK «cyn anensiiifHoi iHcTaHLii CKacOBY€ yXBaly Mpo
3aCTOCYBaHHS IPUMYCOBHUX 3aXO/iB MEIUYHOTO YW BHXOBHOTO XapakTepy 1 MOCTAaHOBISE CBOIO
yxBally y pasi: 1) HeoOximHOCTI paBoBOi KBasiikawii AiSHHS, IepeadadeHOro 3aKOHOM YKpaiHH
PO KPUMiHAIBHY BiIMOBINATIBHICTh, K OUTBII TSDKKOTO; <...>». 3 OINIALY Ha BKa3aHi MOJIOKCHHS
BOAYaeThCs, MO CyJl MEePIIoi IHCTAHIII MOXKe HE TMOTOMUTHCH 3 KBami(iKallier CycriibHO HeOe3-
MIEYHOTO MisTHHS, 3a3HaYCHOI B KIIOTIOTAHHI IIPO 3aCTOCYBAHHS MPUMYCOBHX 3aXO0/IiB BUXOBHOTO YU
MEIMYHOTO XapaKTepy, Ta 3MIHUTH 11 Ha MEHIII TSDKKE.

BucHoBku. B acrekTi BIOCKOHAJICHHs 3aKOHOAABYOTO 3aKPIIUICHHS TpaBa CyIy 3MIHHTH
0OBHHYBaYCHHS, 3a3HAYCHOTO B OOBUHYBaJIBHOMY aKTi, a00 (GopMyirOBaHHS CyCHUIBHO HebOe3-
MIEYHOTO MTiSTHHSA, 3a3HAYSHOTO B KIIOMIOTAHHI MPO 3aCTOCYBAHHS MPUMYCOBUX 3aXO/IB MEIUIHOTO
9M BUXOBHOTO Xapakrepy, mojaokeHHs 4. 3 ¢T. 337 KIIK 3ampomoHoBaHO BHKIIACTH Y HACTYIHIN
penaxitii:

«ITix gac YXBaJICHHI MiJICYMKOBOTO PIillIEHHS CYIOBOTO PO3TIISIY CYA Mae mpaBo 3MIHUTH
TPaBOBY KBaJTi(iKaIio AisHHS, epegdaueHoro 3akOHOM YKpaiHu Mpo KPUMiHAJIbHY BiATOBiAAb-
HICTh Ta/a00 3MEHIIUTH O0OCSAT OOBMHYBau€HHS, 3a3HaYEHOTO B OOBHHYBAJIBHOMY aKTi, abo ¢op-
MYJIOBAaHHS CYyCIIJIbHO HEOE3MEYHOTo AiSHHS, 3a3HaYCHOT0 B KJIOMOTaHHI PO 3aCTOCYBAaHHS MIPU-
MYCOBHX 3aXOJIiB MEAMYHOTO Y BUXOBHOTO XapaKTepy, SKIIO IIe TMOKpallye CTAHOBHUIIE 0CO0H,
CTOCOBHO $IKO1 3[[IIICHIOETBCSI KpUMiHAJIBHE IPOBAKCHHD.

Take 3aKkoHOJIaBYE 3aKPITUICHHS, HA HAII TOIVIS, € OUIBII Y3TOMKCHUM 3 MPHUITUCAMHU II. 5
4. 3 ct. 314, yactun 1 ta 3 ct. 420 KIIK Ta iH., BiAMOBiAa€ TMOIOKEHHAM FOPUIAMYHOI BU3HAUE-
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HOCTI, HaJIS)KHOI TPAaBOBOI MPOIEAYPU CYTOBOTO PO3TISAY (SIKHI MPOBOAWUTHCS SIK Y 3arajbHOMY
TOPSIIKY, TaK i B 0COOIMBOMY), IPaKTHIII €BPOIEHCHEKOTO Cyy 3 TIpaB JIOAMHU LIO0 CIPaBEIIH-
BOT'O CYIOBOTO PO3IJISLY.
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