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SIBULIE CYJTOBOI MPAKTHKM TA ii POJIb Y IPABOBIII CUCTEMI YKPAIHHI

VY crarTi NpHUIIIAETHCS yBara DOCHIDKCHHIO IHTAHHS POJi CYIOBOI MpPaKTHKH
y TIpaBOBi# cucTemi Ykpainu. Po3misHyTo okpeMi MOHATTS mpaBoBoi cuctemu. [1poa-
HAJTI30BaHO ITiJIXO/I! 10 BU3HAYCHHS CTPYKTYPH IIPABOBOi CUCTEMH. 3pOOJICHO BICHO-
BOK, IO Cy[OBa NMPAaKTHKa BHCTYIIA€ OKPEMHM CaMOCTIHHUM €JIEMEHTOM IPaBOBOI
cucremu. [IpoaHani3oBaHO 3alpOIIOHOBAHI HAYKOBISIMH BU3HAYCHHS CYIOBOI IpakK-
THKH. 3a3HAYCHO, III0 YacTO TOHSATTS CYJOBOI MPAKTHKN PO3IVISIAIOTE Y IIHPOKOMY
1 By3pKOMY po3yMiHHI. Ha OCHOBI IpoaHali30BaHUX BU3HAYE€Hb HAYKOBIIIB aBTOPOM
3IiMICHEHO y3araJbHEHWH BHCHOBOK Ta 3aIl[POIIOHOBAHO PO3IISIATH CYHOBY IPaK-
THUKY IIEPEBAXKHO SIK PIIICHHS CY/IIB, 110 HE CTBOPIOIOTH HOPMHU IIPaBa, & BUPOOISIFOTH
METO/IH, 3aCO0M Ta IUIIXU BHPIIICHHS, Y3TODKCHHS IPABOBUX MUTAHb, CHIHIPAIOYHCH
Ha ICHYIOYi, SIKI BHACTIIOK CBO€T 6araropa3zoBOCTi i OHOMAHITHOCTI 3aCTOCYBaHHSA
BHCTYMAIOTh MIPABOBUM 3Pa3KOM U HACTYHMHHX CYIOBHX DIIICHb B aHAJIOTIYHUX
cipaBax. OkpeMy yBary IPHUIUICHO MOALTY CYIOBOi MPAaKTHKH HAa TaKi BUJHU, SIK
MOTOYHA, Mpele/IcHTHa, KepiBHA. [IpoaHani3oBaHO 3HAYECHHS CYTOBOI MPAKTUKHU SIK
CJIEMEHTA MPABOBOi CHUCTEMH YKpaiHu. 3ayBa)kKeHO Ha BaXIIMBOCTI 3a0e3nedeHHs
€THOCTI CyOBOI TPaKTHKH Ta aKIEHTOBAHO yBary Ha HOPMax 3aKOHY, IO MalOTh
IBOMY CIpPUATH. Bin3HaueHo, 110 HAa CydaCHOMY €TaIli CyIoBa IpaKkTHKa HaOyBae
Bce OLIBIIIOTO 3HAYSHHSI MakKe B YCIX MTPABOBUX CHCTEMaX. 3p0O0JICHO BUCHOBOK TIPO
IIOCTYIIOBE CTBOPEHHS MEPEyMOB, B TOMY UUCIIi HA PIBHI 3aKOHY, 715l BUSHAHHS CYJI0-
BOT ITPAKTHUKH JKEPEJIOM TIPaBa, TOOTO BU3HAHOKO B CYCITIILCTBI 0(iliifHOI0 (HOpMOTO
(crtocoboM) 30BHIIIHBOTO BUPA3y Ta 3aKPIIICHHS. HOPM, MOCUJIAHHS Ha K1 MiATBEp-
JUKYIOTh TXHE iCHyBaHHS. J[0TaTKOBO aBTOPOM 3BEpHYTO yBary Ha Takuil ()eHOMEH
CYJ0BO{ MPAaBOTBOPUOCTI K «HEraTUBHA NIPABOTBOPUICTbY, 1110 MOJISITae y BUHECEHHI
OpraHaMu CyZ0BOI BJIaJid PillICHb, SIKi CKACOBYIOTh JIIF0 FOPUJINYHOT HOPMH, BH3HA-
FOYH X HEKOHCTUTYI[ITHUMH Ta MPOTUIIPABHIMHU.

Knrouoei cnosa: cyoosa npaxmuxa, npagomeopuicms, npagosa cucmemd, 3acmo-
CYBaHHA HOPM NPAsa, IPUOULHA NPAKMUKA, 0Jicepeno npasa.
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Kazmirova L. V., Duyanov D. E. The phenomenon of judicial practice and its
role in the legal system of Ukraine

The article focuses on research on the role of judicial practice in the legal
system of Ukraine. Some concepts of the legal system are considered. Approaches
to determining the structure of the legal system are analyzed. It is concluded that
judicial practice is a separate independent element of the legal system. The definitions
of judicial practice proposed by scientists are analyzed. It is noted that the concept
of judicial practice is often considered in a broad and narrow sense. Based on
the analyzed definitions of scientists, the author made a generalized conclusion and it
is suggested to consider the case law mainly as court decisions that do not create
rules of law, but develop methods, means and ways of solving, coordination of legal
issues, relying on existing ones, which due to their multiplicity and uniformity
of application serve as a legal model for subsequent court decisions in similar cases.
Particular attention is paid to the division of judicial practice into such types as
current, precedent, management. The importance of judicial practice as an element
of the legal system of Ukraine is analyzed. The importance of ensuring the unity
of judicial practice was noted and attention was focused on the norms of the law that
should promote this. It is noted that at the present stage judicial practice is becoming
increasingly important in almost all legal systems. It is concluded that the gradual
creation of preconditions, including at the level of law, for the recognition of judicial
practice as a source of law, ie recognized in society as an official form (method)
of external expression and consolidation of norms, references to which confirm their
existence. Additionally, the author draws attention to such a phenomenon of judicial
lawmaking as «negative lawmakingy, which consists in the issuance by the judiciary
of decisions that repeal the legal norm, declaring them unconstitutional and illegal.

Key words: judicial practice, lawmaking, legal system, application of law, legal
practice, source of law.

ITocranoBka npodiaemu. IHTEpec IOPUINYHOI HAYKH 70 MUTaHb, OB’ S3aHMUX 13 BHUSBJICH-
HSIM 3aKOHOMIpHOCTEH (hOpMyBaHHSI, PO3BUTKY Ta (D)YHKI[IOHYBAaHHS IPABOBUX CHUCTEM B yMOBax
robanizanii, He 3racae, He3BaXAIOUN Ha 3HAUHY KUIBKICTh JOCHI/PKEHD Y IiH ramy3i IOpUIHIHIX
3HaHb. 3HAYHOIO MIPOIO 1€ 3YMOBJIEHO JWHAMIYHICTIO CaMOi MPaBOBOi CUCTEMH, a TaKOXK Ha-
3BUYANHOI0 aKTUBHICTIO BUKOPUCTAHHS METOJOJIOTIUYHUX ITiJIXOJIB JOCIIJKSHHsI 1€l KaTeropii
[1, c. 27]. Big3Haunmo YnMainy KUTbKIiCTh 3alIPOIIOHOBAHUX HAyKOBIISIMU BH3HAYCHD OHSTTS IIpa-
BOBOT CHCTEMH Ta HAaBEIEMO JICSIKi 3 HUX.

BiNbIICTh TOCIITHUKIB TOTPUMYOThCS TiET TOYKH 30Dy, IO MPABOBA CUCTEMA € CYKYITHICTIO
IOPUANYHUX 3aC001B, SKUMH OTIEPYE JIeprKara, SIK OCHOBHHAIN HOCIH Iy OJIIYHOT BIIa U, 3A1HCHIOIOUH HOP-
MAaTHBHUIA BIUTMB Ha CYCITUTBHI BITHOCHHHU [2, ¢. 27]. O. ®. CkakyH IIiJl IPaBOBOI CHCTEMOIO PO3yMi€
3yMOBJICHHH 00’ €KTUBHIMH 3aKOHOMIPHOCTSIMH PO3BHUTKY CYCIIUIHCTBA IITICHNI KOMIUIEKC B3a€MO3a-
JIOKHUX 1 IOTO/KSHUX CTEIiaJIbHUX 1 3arajibHUX 3ac001B PABOBOTO BIUIUBY HA CYCIIIbHI BiJIHOCHHHY,
110 MOCTIHO BIATBOPIOETHCS T4 BUKOPUCTOBYETHCS JIFOABMH Ta IX OpraHizauisiMu (y TOMY 4MCIi Jiep-
JKaBOIO) AK Cy0’€KTaMM MpaBa JJIsl JOCATHEHHS MPUBATHUX Ta MyONIYHUX LJIeH, 3a0e3nedeH s mpa-
Boropsaaky [3, c. 300]. Ha nepexonanns H. M. OHileHko, npaBoBa cucteMa — 1ie 00 €KTUBHE, 1CTO-
PUYHO 3aKOHOMIpHE SIBHILE, K€ BKIIIOYAE B ce0e B3a€MOIIOB’3aH1, B3aeMOOOYMOBJIEH] I B3a€MOIit0i
KOMITOHEHTH: ITPABO i 3aKOHOJABCTBO, 110 HOTO BTUTIOE; FOPHANYHI YCTAHOBH Ta FOPUINYHA MIPAKTHKA,
cy0’eKTHBHI TIpaBa i 000B’3KH; TIPABOBITHOCHHH, IIPABOBA 1JICONOTIO Ta iH. [4, ¢. 62—64].

O. ®. CkakyH 3a3Hayae, 10 HAsIBHICTB Y JIepPKaBi BIIACHOI HAIIOHAILHOT IPABOBOI CHCTEMHU
3yMOBJICHA THM, 1110 B KOXKHIi KpaiHi JIF0Th CBOT MPABOBI 3BHYAl, TPAIUIIi1, 3aKOHOIABCTBO, FOPHUC-
JUKITIAHI OpraHd, 0COOIIMBOCTI MIPABOBOTO MEHTAITETY, TPABOBOT KYJIBTYPH, SIKi CKJIAHUCS iCTO-
PHYHO, MiAKPECIIOE, 110 B OyAb-sIKiii Jep)kaBi MpaBoBa CHCTEMa, OyAydn HEBiI €EMHUM CIEMEHTOM
MPaBOBOI KyJIBTYpH, ACTEPMIHOBAHA iICTOPHUHUMH I reorpadpiyHUMU YHHHUKAMH 1 € YaCTHHOIO
COlLIIaJIbHOT CHCTEMHU JIepKaBH [5, ¢. 257-259].
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BBaxkaemo, 110 XapaKTepUCTHKA TIOHATTS, CyTHOCTI MTPAaBOBOI CHCTEMH Oyia O He TIOBHOIO
0e3 3rajyBaHHS PO BIIACTHBY TaKii CUCTEMi CTPYKTYpY. 3H013y K TaKH, ITJIBUIIICHUH HAyKOBHM
iHTEepeC 10 NHUTaHb, MOB’S3aHMUX 13 BHUSBICHHSIM 3aK0H0M1pH00TeH q)OpMYBaHH}I PO3BHTKY Ta
(yHKIIIOHYBaHHS MMPABOBUX CUCTEM, 3yMOBHB IOSIBY O€3.1i4i MiIXO/iB 1 MO0 eIEMEHTIB MpaBoBOi
CHCTEMH, IO CKIAMaroTh ii CTpykTypy. IIpu mpomy, gk migkpecmoe €. B. bino3sopos, yci ene-
MEHTH MTPABOBOi CUCTEMH TiCHO IMOB’S3aHi OJIMH 3 OJJHUM, € B3a€MO3AJICKHUM, alie ¥ TIOpsIK i3 UM
BOJIOJIIOTH TIEBHOIO CAMOCTIMHICTIO. YCi BOHH BUKOHYIOTb 3arajibHi i crienugivyni (byHKuu y mpa-
BOBil CUCTEMI, XapaKTEPU3YIOThCA €JHICTIO i PO3XO/KEHHSIM, CIIPUSAIOTH €(DeKTUBHOCTI J1ii BCHOTO
yTBOpeHHs [ 1, c. 28].

M. B. 1IBik, O. B. IleTpuIiinH BBa)arTh, 10 A0 CTPYKTYpU MPABOBOI CUCTEMH BXOJSTH:
1) IHCTHUTYIIOHAJIbHA CKJIaJI0OBa — CYKYITHICTh YCIX CyO’€KTiB mpaBa (iHIMBIIyaJbHUX Ta KOJIEK-
THUBHUX, JICPKAaBHUX Ta HENEP)KABHUX ); 2) HOPMATHBHA CKJIAJI0BA — CYKYITHICTh IPUHITUITIB 1 HOPM
TpaBa, sIKi PETyIIITh BIIHOCHHUA MK Cy0’€KTaMH TpaBa, MpaBHJa MPaBOTBOPUYOCTI, CHCTEMa
BH3HAHUX JDKEPE TpaBa; 3) i/1e0I0TiuHa CKJIaZ0Ba — CYKYITHICTh TIOIVISIIIB HA TIPaBO Ta 1HIII Tpa-
BOBI SIBHIIA, 10 TIOAUISIOTHCS HA TIPABOBY ICHXOJIOTII0, MPABOBY 1JICOJIOTIIO Ta TIPABOBY KYIBTYDY.
Jo miel rpynu HaleXUTh TAKOXK CHCTEMaA IIJITOTOBKM IOPHUCTIB; 4) (QyHKIIOHAIBHA CKJIQJ0BA —
Ipoliec peaizaliii mpaBa Ta IpaBO3aCTOCYBaHHS, CY/I0BA Ta IHINA IOPUINYHA IPAKTUKA; 5) pe3yiib-
TaTHBHA CKJIaJI0Ba — BiJJoOpaxkae pe3ylbTaTH Aii pasa, CTyHiHb HOro coriaibHoi 3aTpeOyBaHOCTi
Ta BIAMOBIIHOCTI IHTEpECcaM COLyMY, CTaH IPaBOMOPSJIKY B CyCIHiIbCTBI [6, c. 562].

O. ®. CkakyH 10 CTPYKTYpPH HPaBOBOI CHCTEMH BKJIIOYAa€ TaKi CIEMEHTH, SIK: Cy0’€KTH
IIpaBa; MpaBOBi HOPMH Ta MPUHIIMITH; IPABOBI BiTHOCHHH, IPAaBOBA MOBEAIHKA, IOPHUANTHA TPaK-
THKA, peXXUM (QYHKI[IOHYBaHHS IMPABOBOT CUCTEMU; IIPABOBA 1/1€0JIOTis, TIPABOBA CBIJIOMICTh, TIpa-
BOBI ITOIVISIN, TIPABOBA KYJIBTYPA; 3B S3KH MK BKa3aHUMH CIIEMEHTAMH, SKi BU3HAYAIOTH PE3yIlb-
TaT IXHBOI B3a€MOJIIT — 3aKOHHICTB, TIPABOIIOPSIOK [5, c. 238-239].

HaBeneHux miaxomiB JOCTAaTHBO JUII BUCHOBKY, 11O CY/lIOBa MPAKTHKA BUCTYIIA€ HEBIJl €M-
HUM €JIEMEHTOM MPABOBOI CUCTEMH. bijbllle TOTO, y CydacHOMY ITPaBOBOMY JKUTTI Oy/b-sIKO1 Iep-
JKaBM CyZ0Ba IIPAKTHKA 3aiiMae BU3HAYaIbHE MicLie y IPAaBOBii CHCTEMI B LioMy. AJKe, Ha HaIlly
JYMKY, came BiJl HaJIe)KHOTO (PYHKIIIOHYBaHHS CYyJ0OBOI CUCTEMH, €HOCTI Ta Y3TOKEHOCTI Cyl0-
BOT IPAaKTUKHU y 3aCTOCYBAaHHI HOPM IpaBa 3aleXUTh (DYHKIIOHYBAaHHS MPABOBOI CUCTEMH KpaiHH
B LIIJIOMY, a BIAMOBIAHO i HaJe)KHUIN 3aXMCT MPaB Ta IHTepeciB KoXHOro. He BUMajKoBO MUTaHHA
3HAYUMOCTI, MICIISI YU POJIi CYAOBOI MPAKTUKY IS POPMYBAaHHS [TPABOBOI CHCTEMH 3aBXKIH OyITH
1 TIPOTOBXKYIOTH 3aJMIIATHCS aKTyaJbHUMHE IJISI IPABOBUX HAYKOBHX IOCIIKEHB, PO IO CBif-
YUTH X MIHUPOKHHA CIICKTP. Pa3oM 3 THM, He MPUMEHIITYFOYHM BATOMOCTI i 3HAUYIIOCTI BHECKY Oara-
THOX BUCHUX, CYZA0OBA MPAKTHKA 3IUINAETHCS MaJIO JOCHTIPKEHOIO SIK €IIEMEHT IPaBOBOi CUCTEMHU
VYkpainu, 1o i 00yMOBITIOE aKTyallbHICTh JJAHOTO JTOCITIPKEHHSI.

Mera cTaTTi — IpoaHai3yBaTH 3HaYCHHS CyJIO0BOI MPAKTUKU SIK €IEMEHTa TIPABOBOI CHC-
TeMU YKpaiHu.

AHani3 HaykoBUX myOaikaniii. €. B. binossopos, /I. Jlyk’suaos, O. @. CkakyH, /. Kyx-
Hiok, B. Hlamosan, €. €sraposa, 1. CimonoBuu, H. CnotBinceka, M. Mapuenxo, C. [lleBuyk,
H. M. Oniwenxko, Apnymkina K. Ta iHII1 HayKoBLI 34€01IbIIOT0 MPUIUIIIN YBary JOCIKEHHIO
MOHSATTS Ta CTPYKTYpU CYAOBOI MPAKTUKH, TEOPETHUKO-METOAOJOTIYHUM 3acafaM 3a0e3leyeHHs
€THOCTI CyIOBOI MPAKTHKH, a TaKOXk 3alPOBAKCHHS CYIOBOTO IIPELEACHTY B SIKOCTI JDKepema
npaBa B Ykpaini. Caruenko K. lO. 37iiicHeHO KOMIUIEKCHE HAyKOBE JIOCIIIKCHHS CYJOBOT Mpak-
THKHU SIK €JIEMEHTA IPaBOBO1 CUCTEMHU YKpPATHHU.

Bukian ocHoBHOro Marepiasy. Ha cygacHomy erami cyjjoBa mpakTtika HaOyBae Bce O1JTb-
II0TO 3HAYCHHS MaiiXKe B YCIX MPABOBUX CUCTEMaX, XO4a ii pOJIb BCE K TAKH KOJMBAETHCS Y MEKaAX
BiJl BU3HAHOTO JDKEpEIIa Ipasa 0 IPaBO3aCTOCOBUOTO aKTy, IKUH Mae JIUIIC MMiJHOPMAaTHBHE 3Ha-
YeHHS. AHaJli3 OCTaHHIX JOCTI/DKEHb 3 TeOopii MmpaBa Jae MiACTaBH CTBEP/KYBATH, IO MUTAHHS
CyJ0BO{ IPaKTHUKHU aKTyaJli3y€e€ThCsl Y TOMY CEHCI, 1110 BCe Oifbllle HAYKOBIIB BU3HAIOTH 3a HEIO Tpe-
LIEZICHTHUH XapakTep, He3alIe)KHO BiJl aHAJII30BaHOI IPaBOBOi cucteMu [7, c. 28].

H. J1. CnoTBiHChKa BU3HaYae, 110 CYJ0Ba MPaKTHKa — 1€ IEBHUH Pe3yabTaT, MiACYyMOK Cy10-
BOT JISUTBHOCTI, B TIEBHOMY BUJII CYJJOYMHCTBA, 3aCHOBAHHUI Ha JOCBI/I Ta CYIIIBCHKOMY PO3CY/Ii,
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3aKpIMJICHUH B CYJIOBOMY aKTi Ta MiCTUTh TIPaBOBI MOJIOKEHHS, TIIYyMaueHHsI HOPMH TIpaBa, MpaBoBi
TIO3UIIIT, TPUHITUIIH 1 € IPUKIIAJIOM JIJIsl PABO3aCTOCYBAHHS CylaMH HIKUMX THCTaHIH [8, ¢. 10].

C. llleBuyK po3misimae CyOBY MPAKTHKY K MACHB CYIOBHX PillleHb, II[0 CTBOPIOETHCS B TIPO-
eCl MisTTPHOCTI CYIOBHX OPTaHiB, MEpPII 3a BCE CY/IIB BUIIMX 1HCTaHIIN. 3aJe)KHO BijJ MPaBOBOi
CUCTEMH, 1l TePMiH MOXKE MMO3HAYaTH BTOPWHHE JDKEPEIo Mpasa, MOB’si3aHe BUHATKOBO 3 1HTEp-
MpETaIiHO-IPABOBOIO Ta MIPABO3ACTOCOBUOO CYAOBOIO JiSIbHICTIO (KOHTHHEHTAIbHA €BPOMEiChKa
TpajuLis), a00 MepBUHHE JXKEPEIIo, 10 MAE XapaKTep CYI0BOrO MpeLeieHTy (aHIIiHChKa TPaInIIis).
B yxpaiHchkiii mpaBoBiii cUCTeMi XapaKTepHe, Te 110 BOHA BOMpae Bce HalKpalle, 110 € B JOCBii
€BPOMCHCHKHUX KpaiH, BUHATKOM HE € CylI0Ba MpakTHKa. B YkpaiHi cymoBa MpakTHKa po3IIIa€ThCsI
B ITMPOKOMY Ta BY3bKOMY 3HAa4CHHI. Y IIMPOKOMY PO3YMIiHHI Cy/IOBa MPAKTHUKA BKIIIOYAE BCIO islTb-
HICTh CYJIOBHMX OpraHiB, IO BIIOOpa)kaeThCs B MPUHHATHX CYIOBHX akTax [9, c. 495]. 3okpema,
MPUXWIBHUKOM Takoro migxony € C. IlorpeOHsik, 1110 BOAYae I CYI0BOKO TPAKTHKOI PI3HOBHU]I
IOPHIMYHOT TIPAKTHKH, M0 CKJIAJAETHCS 3 MPABO3aCTOCOBHOI, IHTEPIPETAIIHOT Ta TPaBOTBOPUOI
JSTTBHOCTI CYIiB, SIKa B KIHIIEBOMY PE3yNbTaTi CIPSIMOBaHA HA CTBOPEHHS IEBHHUX IOPHANIHUX
tdaxti [10, c. 93]. K. fApnymkina BBakae, MO y MIMPOKOMY 3HAUCHHI IMiJ CYJOBOK) MPAKTHKOIO
MOXKHA PO3YMITH MEBHY AISUNIBHICTH CYJJOBHX OpPTaHiB 3 IMHMTaHb PO3IVIAAY Ta BHUPIIIEHHS KOHKPET-
HUX CIpaB y MOEIHAHHI 3 MPABOBUM JOCBIIOM, II0 HAKOMHMYYEThCS B PE3YJbTaTi i€l AisTTbHOCTI
[11, c. 174]. CynoBa npakTuKa y By3bKOMY PO3YMiHHI sSIBJIsiE COOOIO JOCBI iHANBIAYyaTIbHO-IIPABOBOT
ISUTBHOCTI CYIUIIB, SIKA CKJIAIAETHCS 3aBISIKH 3aCTOCYBAHHIO MPABa i/l 9ac BUPIIMICHHS IOPUINIHUX
cnpas [12, c. 18]. AGo  ImiJ1 CyTOBOIO MPAKTUKOIO CIIiT PO3YMITH 1 TISUTBHICTB CY/IIB, 1 ii pe3ynbraTu
3 MMUTaHb 3IHCHEHHS TIPABOCYIS K B IIJIOMY, TaK 1 9acTkoBo [11, ¢. 175].

OTKe, MiICYMyBaBIIN BUILE3a3HAYCHI TiAX0IN, HAMH 3alIPOITIOHOBAHO PO3IIISIATH CYIOBY
MPAKTHUKY MIEPEBa’KHO SIK PIIIICHHS CY/iB, IO HE CTBOPIOIOTH HOPMH TIPaBa, a BUPOOIISIFOTH METOIH,
3aco0M Ta NUISIXW BUPIIICHHS, Y3TO/KSHHS ITPABOBUX MTUTaHb, CIIUPAIOYMCH HA ICHYFOYI, sSIK1 BHAC-
JiOK cBO€] Oararopa3zoBOCTi i OJHOMAHITHOCTI 3aCTOCYBAaHHS BHCTYIAIOTh IPABOBUM 3Pa3KOM
JUTSL HACTYITHHUX CYJIOBUX PillICHb B aHAJIOTTYHUX CIpaBax.

Pa3oM 3 TUM, CynoBa MpPAKTHKA MOAIISIETHCS HA BUIH, SIKi B CYKYITHOCTI SIBISIFOTH COOO0IO
IOPUJUYHY NPAKTUKY B AISIBHOCTI CyAiB. Y Teopii IpaBa BUIUIAIOTH HACTYIHI BUIM CYAOBOI
MPAaKTUKU: MOTOYHA, TpeleleHTHa, kepiBHa. Haibinbm mpocTtoro (GopMoro CymoBOi MPaKTHKH
€ MOTOYHA, i/ KO PO3YyMIiIOTh PILIEHHS CY/IIB 3 MEBHUX CYIOBHX CIIPaB SK HACHIJOK 3aCTOCY-
BaHHS HOpM mipaBa. [IpeneneHTHa cynoBa MpakTHKa HEPIAKO PO3YMIETHCS SIK IIOCTAHOBH 1 YXBaJIH
CyNiB BHIUX THCTAHIIM SK 30BHINIHBOT (OPMHU JIOCBIy 3 MUTaHb 3aCTOCYBAaHHS 3aKOHOJABCTBA
3 TICBHUX CIIPaB, [0 MAIOTh TMPHHIIUIIOBHHA XapakTep Ta MICTATH IMPABOBI IMOJOKEHHS IOAO TIY-
MadeHHs HOpM mpaBa. PakTHIHO, peleIeHTHA IPaKTHKA € 3pa3KOM IIO/I0 3aCTOCYBAHHS HOPMH
IpaBa i moJsirae y po3’sSiCHeHH1 010 ii 3aCTOCYBaHHS y aHAJIOTIYHHUX CIPaBax. 3a CBOEIO CYTHICTIO
KepiBHA MMPAKTHKA € TIEBHUM JIOCBIZIOM 3 MTUTaHb 3aCTOCYBAaHHS 3aKOHOJABCTBA FOPUCIUKIIIHHUMH
OpraHaMi Ta BUIIMMH CyJlaMH1 CIICIIiaIbHOT IOPUCANKIIIT, IIT0 MAIOTh KepiBHUM XapakTep. Llg mpax-
THKA HE CTOCYEThCS 0€3M0CEPEAHBOT0 BUPIIICHHS IOPHIUYHHUX CIIPaB, & € BTOPUHHUM HACIIiIKOM
MIOTOYHOI MPAaKTUKH. J]0 KepiBHOI MPAKTUKU HaJIEKaTh chOpMOBaHI IOPUCITUKIIIHHUME OpraHaMH
MIPUIIACH, 10 MOXKYTh Y TOAAJIbIIOMY OYTH 3aCTOCOBaHi y mpaBoTBOpYOCTi [7, ¢. 33].

VY 1bOMy KOHTEKCTI JOIIIBHO HaBecTH mosuiito M. I. Ciporo mpo Te, 10 MICIEBI Cyau
BUPIIIYIOTh MHUTaHHS K (aKTy, TaK i Mpapa, a CyId BHUIIMX PIBHIB, B TOMY YHCII 1 KacalliiiHi,
BUPIIIYOTh MTUTAHHS NMPaBUJIBHOCTI PO3YMIHHSI Ta 3aCTOCYBaHHS MpaBoBHX mpunwucis [13, c. 8].
C. B. llleruyk Bip3Ha4ae, M0 TAYMadeHHs KacalliiHOI 1HCTaHIIT, IO 3IHCHIOIOTHCS B MOPSIAKY
KacaliiHoro Tepenisily CYJIOBHX pillleHb, Tependadae 3amKIu JBi METH, MO-TIEpIe, ¢ BU3HA-
YeHHSI TIPaBOBOi OCHOBH JJIsl BUPIIICHHS! KOHKPETHOI CIIPaBH i, MO-Jpyre, 1ie BUSHAUYCHHS NUIAXY
JUTSL CyAOBOI IIPAKTUKHU Y IIHPOKOMY, HEOOMEXEHOMY KOJIi TIOIIOHUX IPaBOBUX MHUTAHb [9, ¢. 109].

Crin 3a3Ha4YMTH, 110 CyJ0Ba MPAKTHUKA (POPMYETHCS HE TUHAMIYHUM IUIIXOM, TOOTO IEBHA
MIPaBOBa MO3UIIiS Ti€l UM 1HIIOT MOBENIHKKA CTOCOBHO BU3HAUEHUX CYCIIBHUX BiIHOCHH ITOBUHHA
MOBTOPUTHCh HE ONUH pa3 y PIMICHHSAX 3 aHAJOTIYHUX IPAaBOBIMHOCHH. 3[aTHICTh pearyBaTH
LIBHUJLIE, HI’K 3aKOHO/JaBYa T'JIKa B U Ta PEryJi0BaTH CYCIUIbHI BIIHOCUHH — L€ € 0COOIMBICTIO
CYIOBO{ MPAKTHKH.




Po36ydosa depicasu i npasa: numanns meopii ma KOHCMUmMyyitiHoi npakmuxu

Pons cyny B Ykpaini B mporieci ¢popMyBaHHs TpaBa HE CIpsIMOBaHa Ha (hOPMYITIOBaHHS
HOPM IIpaBa y CBOIX aKTax Ta Ma€ BIACHI 0COOJMBOCTI, OCHOBHUMH 3 SKHX € CyOCHIIapHU Xapak-
Tep y4acTi Cy[JIiB y IIbOMY IIpolieci Ta 0OyMOBJIIEHO BHMOTamu mpaBocyius. OTxke, cym Oepe
y4acTh y Tporieci (hopMyBaHHS IpaBa y pasi, AKIIO NMPaBOBa MO3HMIlIS, BUKJIAJCHA B aKTi CYI0BOL
BJIaJH, Ma€ 000B’3KOBE 3HAUCHHS HE JIUIIE ATl CTOPIiH Y CIpaBi, a i AJIs CyA/IiB IPU BUPIIICHH]
HACTYITHHX CIIpaB aHaJIOTi4HOro Xapakrepy [14, c. 31].

3 BIACHOTO IPAKTUYHOIO JOCBI LY 3a3HAYUMO, 1110 Ha ChOTO/IHI Cy/IOBa ITPAKTHKA € CBOEPIAHUM
OPIEHTHPOM YM HAaBITh MPUKJIAJOM y 3aCTOCYBaHHI HOPM IpaBa. AJKe IPUHHATI CygaMy pillleHHS
JO3BOJITIOTH C(hOPMYBAaTH Kpallle YSBICHHS IIPO XapaKTep CHIPHHUX MPAaBOBITHOCHH, IO SKUX MOXE
OyTH 3aCTOCOBaHa Ta YH iHIIa HOpMa IpaBa a0 5K, HABIIAKH, YiTKO BU3HAYUTH HOPMH [IpaBa Ta, BiIIO-
BiZIHO, c(hOPMYBaTH MPABIIIbHY IIPABOBY MO3MIi0. OCOOIHBO MOMITHO L€ MIPOSBIIETHCS Y BUIIAIKY,
KOJIM TIPABOBE PETyNTIOBaHHS MPABOBITHOCHH € HEIOCTaTHHO MOBHUM ab0 CYIEPEWINBHIM, a TAKOXK
MIPY 3aCTOCYBaHHI CylaMH INpPUHIOHUIIB ImpaBa. OIHAK, IPH IbOMY IY)KE BaXKIMBO 3a0C3IICUHTH
€HICTH CcynoBoi npakTuku. He BunaakoBo myrkroM 2 yactunu 1 crarrti 32 3akony Yipainy «lIpo
CYIIOYCTpili Ta cTaryc CyaIiB» nepeadadeHo, mo Buimii crieniani3oBaHni CyJl aHATI3Y€e CyIOBY CTa-
THCTHKY, BUBUA€ Ta y3aTralbHIOE CY/IOBY PAKTUKY, iIHYOPMYE PO pe3ysIbTaTH y3araJbHEHHS CyI0BO1
npakTtuki Bepxosuuii Cya. BigmoinHo 10 4. 1 cT. 36 3akony Yipainy «IIpo cymoyctpiii Ta craryc
cyani» BepxoBHui cyz 3abe3neuye cTalicTh Ta €AHICTb CYJJOBOI IPAKTHKM.

Sk mpaBWIIO, CymOBa MpakKTHKa € (HOPMaIbHO HEOOOB’SI3KOBHM, BTOPHHHUM JDKEPEIIOM
npaBa. Bona Moxxe HajgaTté IepeKOHIMBE OOIPYHTYBAHHS Ul CYIOBOTO PIIICHHS, OXHAK MOCHU-
JIaHHS JIAIIC Ha Hel HetocTaTHRO. BoHO Mae OyTH o€ THAHE 3 TOCHIIAHHSIM Ha BiIIOBITHUI HOpMa-
THUBHO-TIPABOBUI aKT, HOPMAaTHBHO-IIPABOBHI JIOTOBIP 4 iHIIIE ()OPMAITILHO 00O0B’I3KOBE JKEPEIIO
mpapa. Cutyarlisi Moxxe OyTH 1HIIIOFO, SIKIIO JIepKaBa MPsIMO BKa3ye Ha 000B’I3KOBICTh BUCHOBKIB,
BHKIIQJICHUX Y BIAMOBITHUX CYTOBUX akTax [16, c. 22]. 3a3Haunmo, mo 4. 4 ct. 263 L{uBinbHOTO
MIPOIIECYaTbHOTO KOZIEKCY YKpaiHM IependavyeHo, Mo MpH BHOOPI 1 3aCTOCYBaHHI HOPMH ITpaBa
JIO CIHIpHHUX IPAaBOBITHOCHH CYJl BPaxOBYyE€ BHUCHOBKM IOJO 3aCTOCYBaHHS BIATOBIIHUX HOPM
IpaBa, BUKJIAAEH] B mocTaHoBax Bepxosuoro Cyny. Tomy, sik ciymiHo 3ayBaxkus O. Iletpumms, e
CTBOPIOE 00’ €KTUBHE MIATPYHTS JIJIsl BUSHAHHS CY/IOBOT IPAKTUKHU JKEPEJIOM MpaBa, TOOTO BU3HA-
HOIO B CYCHIbCTBI 0iliiiHOI0 (hopMOI0 (CrTOcOOOM) 30BHILIHBOTO BUPa3y Ta 3aKPillJICHHS HOPM,
MOCUJIaHH Ha SIKI MATBEPIKYIOTh IXHE icHyBaHHs [16, c. 21].

OxpemuM (HEHOMEHOM CYIOBOi IIPAaBOTBOPUYOCTI € «HETaTHBHA IIPABOTBOPUICTHY, IO TIOJIS-
rae y BHHECCHHI OpraHaMHt CyIOBOI BN PIlICHb, SIKi CKACOBYIOTH IO IOPHIMIHOT HOPMH, BH3HA-
FOUH X HEKOHCTUTYIIIHHUMH Ta MPOTHIPaBHUMH. HeraTuBHA PpaBOTBOPYICTh B YKpaiHi MPOSIBIIS-
€ThCS B pe3ysbTarax JaisuibHOCTI KorcrutyniiiHoro Cyny Ykpainu Ta €BporeichbKoro cyy 3 npaB
monuHy, pote came Koncruryniiianit Cyn Ykpainu 3aiiMae niepuricts, 00 JIAIIe BiH K €IUHUN
OpraH KOHCTHTYHIWHOI IOPUCIUKIIT pO3MIAIAE CIPABU MPO KOHCTHTYIIHHICTh 3aKOHIB Ha THIIUX
HOPMaTHUBHO-TIPaBOBUX akTiB, Koncturyniitauit Cyq YkpaiHu Moxe MOBHICTIO CKacyBaTH HOpMa-
THUBHO-TIPABOBHH aKT 4X H0r0 4acTHHY BU3HABIIU HEKOHCTUTYLiHHUM [17, c. 107].

BucnoBku. Ha Hanry nymKy, CylIoBY MPaKTUKY CIil PO3IVISIATH MEPEBAKHO SK PILICHHS
CYIIB, IO HE CTBOPIOIOTH HOPMU IIpaBa, a BHPOOJSIFOTH METOAM, 3aCO0M Ta NUIIXHU BUPIIICHHS,
Y3TOKCHHS TIPABOBUX MHUTaHb, CIIUPAIOYICh HA iCHYIOUI, SIKI BHACTIOK CBO€Ei 0Aaratopa3oBOCTI
1 OTHOMAaHITHOCTI 3aCTOCYBaHHS BHCTYIAIOTh TPABOBUM 3Pa3KOM JUISI HACTYITHUX CYIOBHX PillIeHb
B QHAJIOTIYHHX CIpaBax.

Ha cporojHi cyoBa MpakTHKa BUCTYIIA€E OKPEMUM CaMOCTIMHHM €JIEMEHTOM TIPaBOBOI CHC-
TeMU. Y MPaBOBil JOKTPUHI BIACYTHS €JHICTh Y TIOIVISIaX CTOCOBHO TIOHSTTS CYAO0BOT MPAKTHKH,
ane 371eOLTBIIOro OCTAaHHS PO3TINAETHCS SK MPABO3ACTOCOBHA MiSIIBHICTH CYAy IiJ 9ac BHpi-
HICHHS cripaB. BOayaeTncs, 1110 BUPOOIIEH] CYIOBOIO TPAKTUKOK MPUHIIMIIOB] MiXOAH CIIYyTYIOTh
CBOEPITHUM OPIEHTHPOM TMPH PO3IVIsIII KOHKPETHUX cripaB. Pa3oM 3 TUM, MOCTYIOBO BUHHKAIOTh
MepeyMOBH (B TOMY YHMCII, HA PiBHI 3aKOHY) JJIs1 BU3HAHHS CYJ0BOT MPAKTUKH JKEPETIOM MpaBa.
Tum Oinbliie, o noxekyau 0e3 CyJ0BOTO TIyMavyeHHs (PaKTHUYHO € HEMOXKJIMBHM 3aCTOCYBaHHS
MIPaBOBHUX HOPM, IO 3yMOBJICHO TUM, IIO 3arajbHi MOJIOKCHHS HOPM IpaBa MOXKYTh OYTH HE WiT-
KHMU, MaTd a0CTPAaKTHHUI XapakTep 1 OyTH HEOJHOZHAYHUMH IS 1X €MHOTO PO3YyMiHHS.




ITIPABO I CYCIIIJIbCTBO Ne 3/2022

Cnucox BUKOPHCTAHUX JIAKepeJI:

1. BinossopoB €.B. MeTomonoriydi acnekTH BHUKOPUCTAHHS JisTIbHICHOTO MIAXOMY
B JIOCJIIJDKCHHSAX MIPABOBUX CHCTEM cydacHocTi. Haykosuii uaconuc HITY imeni M. I1. JIpacoma-
nosa. 2019. Ne 34. C. 25-30.

2. Jlyk’smos JI. IlpaBoBa cucTema sIK NpeaMET TMOPIBHSUILHO-IIPABOBUX JIOCIIKEHb:
XapaKTepUCTHKA 33 TEOpi€ro cucteM. Bichux Hayionanwnoi axademii npaeosux uayx Yrpainu.
2015. Ne 2. C. 27-35.

3. CkakyHn O.®. Teopis gmepxkau i1 npaBa (EHnukiaoneguuHuii Kypc) : MHiAPyYHHK.
X. : Eciaga, 2006. 776 c.

4. Ounimenko H. M. 3aranpHa xapakTepucTHKa MPaBOBOi CUCTEMH K IHTETPYIO401 KaTero-
pii mpaBoBoi Hayku. [Ipasosa depacasa. 2000. Ne 11. C. 62—64.

5. Ckakyn O. @. Teopus rocygapcTsa U npasa : yueOHuK. Xapbkos, 2001. 656 c.

6. lsix M. B., Ilerpummn O. B. 3aransHa Teopis AepKaBH i paBa : MiAPYIHUK. XaPKiB :
[Ipaso, 2009. 584 c.

7. Casuenxo K. IO. CynoBa mpakTuka sSiK €JIeMEHT CyI0BOI CHCTEMH YKpaiHW : JuC. ...
kaun. ropua. Hayk: 12.00.01. Kuis, 2019. 223 c.

8. Crnorsinceka H. /. CynoBa nmpakTuka sk JpKepeo mpasa : aproped. Juc. ... KaH. FOpH/I.
Hayk: 12.00.01. Kuis, 2017. 19 c.

9. lIllepuyk C. CymoBa mpaBOTBOPYICTh: CBITOBUI JJOCBiJ 1 MepCEeKTUBU B YKpaini. MoHO-
rpagis. K. : Pedepar. 2007. 640 c.

10. ITorpednsik C. BrmuB cyaoBoi MpakTUKKA HA IOPUIUYHI aKTH B POMaHO-T€PMaHCHKii
paBoBiil ciM’i. Bicnuk Axademii npasosux nayk Ykpainu. 2003. Ne 4. C. 92-99.

11. SApnymkina K. [{ogo mOHATTSA CymoBOI MPAKTHKU SIK 3arajibHO-TIPABOBOI KaTeropii.
KonctuTymiiHi 3acaay IpaBOTBOPEHHS Ta IPABO3aCTOCYBAHHS: CTaH Ta IMEPCICKTUBU PO3BUTKY :
Marepianu Beeykp. Hayk.-mipakt. koH}. (Binaums, 22 kBitHa 2016 p.). Binaung : JlonHY, 2016.
C. 173-175.

12. Xuranxis I1. 1., Ipuwmnko C. M., Spomenko O. M. CynoBa npakTuka Ta 11 3Ha4eHHS
JUTSL PETYITIOBaHHS BiTHOCHH Y cepi mpari : MmoHorpadis. Xapkis : Bun-so « @IHH», 2008. 544 c.

13. Cipumit M. 1. 3abe3neueHHs €JHOCTI CyA0BOI MPAKTUKH — BAXKJINBUH HAIIPSIMOK PO3BUTKY
paBoBOi cucTeMu. Bicuuk Llenmpy cyoodiscokux cmyoditi. 2006. Ne 6. C. 6-9.

14. Mapuenko A. IToHSATTS cymoBoro mpereaeHTy Ta foro micue y npaBoBiii cucremi Ykpa-
iau. Mummna cnpasa. 2013. Ne 5. C. 26-32.

15. 3akon VYkpainu «IIpo cymoyctpiii Ta craryc cynaiB» Bixg 02.06.2016 Ne 1402-VIII.
URL.: https://zakon.rada.gov.ua/laws/show/1402-19#Text

16. ITerpumun O. CynoBa paKTHKAa SIK JPKEPeIIo TipaBa B YKpaiHi: mpobiiemu Teopii. Ilpaso
Ykpainu. 2016. Ne 10. C. 20-27.

17. Koputko JI. SI. BrummB «HeratuBHOI» MPaBOTBOPYOCTI €BPOMNEHCHKOTO Cyay 3 IMpaB
monuHn Ta KOHCTUTYIIHOTO cymy YKpaiHu Ta TPYJIOBE 3aKOHOMABCTBO. 1pyooge npaso, npaso
coyianvrozo 3abesnevenns. 2012. Ne 2. C. 105-113.




