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INPOBJEMHI ACIIEKTH 3ACTOCYBAHHS EJIEKTPOHHHUX JOKA3IB
Y KPUMIHAJIBHOMY CYAJOUYHUHCTBI

VY crarTi po3nITHYTO OCHOBHI IPOOIEMH, OB s13aHi 3 ITOSIBOIO HOBOTO BUAY JOKa-
31B — €JICKTPOHHHUX JIOKa3iB. [HTEpec 10 mpobiieMu Jesia O1TbIne 3p0CTae, OCKUIBKH
BITPOJIOBXX OCTaHHIX POKIB HAYKOBIII MMOPYIIYIOTh MTUTAHHS PO HEOOXITHICTh TpaH-
chopmariii HOpM JOKa30BOTO MpaBa 4epe3 IMIMPOKEe BUKOPUCTAHHSM Ha TPAKTHII
HOBHX JDKepeJ J0Ka30Boi iH(popMalirii, ski MaroTh U(POBY MPHUPOY.

[TpoBeneHo aHasi3 HayKOBUX MipKyBaHb IOJ0 BH3HAYCHHS TOHSITTS €IEKTPO-
HHMX J0Ka3iB. Ha mincTaBi aHanmizy HayKOBHX JKepell i Cy0BOi MPaKTUKU JOCIi-
JUKEHO TPABOBY MPHUPONLY EJICKTPOHHUX JIOKA3iB Y KPUMIHAJIBHOMY CYIOYHHCTBI.
CdopmynroBasio aBTOpChbKe OaueHHsI MOHSATTS ENEKTPOHHHMX JOKa3iB 1 3po0sieHO
crpoOy BU3HAYHUTH OCHOBHI 03HAKH. [IpOTIOHYETHCS €IEKTPOHHI JOKAa3U BU3HAYHTHU
K (aKTHYHI JaHi, sIKi 30epiraroTbCs YU MEPEAlOThCSA B €ICKTPOHHIA (IU(pPOBIi)
(hopmi, oTpuMani B opsiiky, nependoadenomy KITK Ykpainu, Ha miacTaBi SKUX CIif-
YU, POKYPOP, CILTIHNA CyAs i CyJl BCTAHOBIIOIOTH HAsIBHICTh UM BiICYTHICTH (pak-
TiB Ta 00CTaBHH, 1110 MAOTh 3HAUCHHSI JIJIsl KpUMIHAJILHOTO MTPOBAKSHHS Ta T jIsTa-
I0Th JIOKa3yBaHHIO. Ha TijicTaBi aHami3y YHHHOTO 3aKOHOJIABCTBA YKpaiHH, CYIOBOI
MPAKTHKH 3p00IEHO BUCHOBOK ITPO HEOOXiIHICTh BHECEHHS 3MiH 10 KpuMinansHOTO
MIPOIECYANBHOTO KOJIEKCY YKpaiHH, sIKi CTOCYIOThCS: BU3HAYCHHS TOHSATTS Ta BHUJIIB
CJIEKTPOHHUX JIO0Ka3iB 13 JOMOBHEHHSM IEPENiKy MPOLECYaTbHUX DKEPEN JO0Ka3iB.
AKIICHTOBAaHO YBary Ha BiJICYTHOCTI YiTKOI MPaBoi MPOIEAYPU HAIAHHS JOCTYILY
Jo iHdopMmarlii, Ska MICTUTbCA Ha MOOLIbHOMY TenedoHi Ta sika 3abe3neuyBaia O
JOTPUMAaHHS KOHCTUTYLIHHUX MpaB 1 3aKOHHUX 1HTepeciB ocoOu. [IpoananizoBaHo
CYIOBY MPAKTHKY 100 HAJIAHHS JOCTYITY J10 iH(pOpMaIlii, ika MiCTUTHCS Ha MOO1JThb-
HOMY TenedoHi, Ta aKIIEHTOBAHO YBary Ha HEOOXiTHOCTI BHECCHHSI 3MiH y CTATTIO
264 KIIK VYkpainu. KoHcTaroBaHo BakiHBicTh 1 HeoOXinHICTh BHeceHHs B KIIK
VYkpaiau HOpM, sIKi BU3Ha4YasId O MPOBEJCHHS OOIIYKY €JIEKTPOHHOTO HOCIs iH(Op-
MaIlii sIKk OKpeMoi CIIiao1 Jii.

Knwuosi cnosa: enekmpoumni 0okasu, eiekmpoHHa opma iHgopmayii, 0OuLyx
eeKMPOHHO20 HOCIA THGhopmayii, Ha0aHHs 00Cmyny 00 iH@opmayii.

Smal 1. A. Problem aspects of application of electronic evidence in criminal
judicial procedure

This article discusses the main problems associated with the emergence of a new
type of evidence — electronic evidence. Interest in the problem is growing, as in
recent years scholars have been raising the question of the necessity to transform
the rules of evidence in connection with the widespread use in practice of new sources
of evidence of a digital nature.

An analysis of scientific considerations on the definition of electronic evidence
has been made. Based on the analysis of scientific sources and case law, the legal
nature of electronic evidence in criminal proceedings has been studied. The author
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has formulated her own vision of the concept of electronic evidence and an attempt
has been made to determine the main features. It is proposed to define electronic
evidence as factual data stored or transmitted in electronic (digital) form, obtained in
the manner prescribed by the CPC of Ukraine, on the basis of which the investigator,
prosecutor, investigating judge and court establish the presence or absence of facts
and circumstances relevant to criminal proceedings and subjected to be proved. Based
on the analysis of current legislation of Ukraine and case law it has been concluded
that it is necessary to make changes to the Criminal Procedure Code of Ukraine which
relate to: the definition of the concept and types of electronic evidence, supplementing
the list of procedural sources of evidence.

Emphasis is made on the lack of a clear legal procedure for providing access
to information contained on a mobile phone and which would ensure respect for
the constitutional rights and legitimate interests of the individual. The court practice
on providing access to information contained on a mobile phone has been analyzed
and attention is focused on the need to amend Article 264 of the CPC of Ukraine.
The author underlines the importance and necessity of introducing norms that would
determine the search of electronic media as a separate investigative action into
the CPC of Ukraine.

Key words: electronic evidence, electronic form of information, search of
electronic information carrier, granting access to information.

Beryn. 3 po3BuTKOM NU(GPOBUX TEXHOJIOT1H JIeAalli OUIBIIO0 € JJOCTYITHICTh IEPCOHATBHUX
IUPOBUX MPUCTPOIB Ta iX PIZHOMAHITTA, a TAKOX HAA3BHUYAHHO MOIIMPEHOIO € Mepexa IHTep-
HET, JI¢ HOCTYIOBO 3HUKAIOTh reorpadivi 03HaKH 37I0YMHHOCTI. 3apa3 HeoOOB I3K0BO IepeOyBaTH
B KOHKPETHiH KpaiHi, 00 CKOITH KpHMiHANbHE NMPABONOPYLICHHS Ha ii TepuTopii. BiamosigHo,
1 BUSIBJIATH 3JIOYMHIIB CTaJ0 HAabarato CKIaJHIIIMM. 3 OIVIsLy Ha IIe OCTAaHHIMU POKAaMH HayKOBIII
00OTOBOPIOIOTH THUTAHHS p03p06J'IeHH${ HOPMATHBHO- npaBOBo'l' 0a3u, sKa maBaia 0 MOXKIUBICTH
BHKOPHCTOBYBATH €JIEKTPOHHI JIOKa3Wu B IpoIleci pOSCJ‘Il,I[yBaHHSI 3JI0YHHIB. EneKTpOHm JIOKa3u
cami o000 MOXYTh BHUCTYIATH TAKOX 1 3HAPSIIAM, 1 3aCO00M CKOEHHS 3JIOUHHIB. HaanKna):[,
po3nin XVI KpuMiHaIbHOTO MpOIecyaibHOTO KOAEKCY YKpalHH MiCTHUTh Mepellik 3JI0YHMHIB, K1
CKOIOIOThCS Y cdepi BUKOPHCTAHHI eneKTpOHHO -00YUCITIOBAaHUX MAIWH (KOMIT FOTEPiB), CUCTEM
1 KOMIT'IOTEpPHUX MEPEX 1 Mepex elIeKTpo3B’si3Ky. KoHkpeTHUMH 3Hap}I,Z[,Z[HMI/I CKOEHHS 3JI0YMHIB
Y UBOMY BHIAJKy MOXYTh BUCTYNATH POTPaMH-IITHTYHH, KoMIT’ IOTele BipycH, TMPOrpamMu JULst
HECaHKI[IOHOBAHOTO JIOCTYIy TOMIIO. | Ui AOCHI/DKCHHS TaKWX JOKa3iB HEOOXiJHI cremiaibHi
METO/IM Ta 3aco0u, mporpaMu. BojHodac € mpobiaema J0CTiIKSHHS TaKuX J0Ka3iB y CYi .

Kpim TOTO, €NeKTpOHHI 0Ka3u MOXKYTh CTBOPIOBATH 3arpo3y MOPYLICHHS MpaBa JIIOAUHU
Ha 3aXUCT Ta€MHHILI 0COOMCTOrO >KUTTs. EnekTpoHHi HOCIT iH(pOpMAaIii 3yMOBIIOIOTh ICHYBaHHS
Ha HhOMY BEJIMKOI KUJIBKOCTI BIJJTOMOCTEH OCOOMCTOTO XapaKTepy, 10 He MalOTh CTOCYHKY JI0 KpH-
MIHAJILHOTO MPOBA/DKEHHS. YCI Il MUTAHHS € JOCHTh aKTyaJIbHUMH W TIOTPEOYIOTh TPYHTOBHOTO
JIOCITI/DKEHHSI Ta BPETYJIFOBaHHS Ha 3aKOHO/IABUOMY PiBHI.

[IuTaHHs ENeKTPOHHMX JIOKAa3iB y KPHMIHAJIBHOMY MpOIECi Y CBOIX MpalsgX BHBYAIN
TaKi BITUM3HSHI Ta 3apyOixkHi BueHi, sk: H.A. 3irypa, B.b. Bexos, A.I. Bonesons, T.E. Kykap-
HikoBa, HO.FO. Opros, C.J. Tonrano, C.C. Uepnsascokuii, B.O. Konosamosa, J[.M. Ilexan,
J.0. Anexceesa-IIpomtok, O.M. Bbpukoscbka, A.B. Cromithiid, [.I. Kananua, B.B. Mypanos,
1.O. Kpuneka, /. bponcekuii, M. fu., O.1. Komsipescekuii, J[.M. Kunenko, H.M. Axtupcobka,
B.B. Mypajos.

IMocTanoBka 3aBIaHHsA. METOIO CTaTTi € JOCITIJHKEHHS HAyKOBHUX MiAXOJIB IIOIO PO3Y-
MiHHS TIOHSTTA €JIeKTPOHHUX J0Ka3iB, OOIPYHTYBaHHS HEOOX1AHOCTI 3aKOHOAABYOT0 3aKPIMJIeHHS
TIOHSATTS €JIEKTPOHHUX JIOKA3iB y KPUMIHAJIHLHOMY IPOILECYAIbHOMY 3aKOHOJABCTBI, BUBUCHHSI
Ta aHaji3 CyJ0BOI MPAKTHKH IIOJI0 HAJAHHS JOCTYIY 10 iH(opMarlii, 1ka MiCTUTHCS HA MOO1JTb-
HOMY TeJe(OHI.
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Pe3ynbraTn nocaimkennsi. CTpiMKUN PO3BUTOK iH(POPMAIIHHO-KOMYHIKaLliHHUX TEXHOJIO-
i MOXKHA Ha3BaTH OJHUM i3 BH3HAYANBEHUX (DAaKTOPIB PO3BUTKY CYHIACHOTO CYCHUIBCTBA. Maiike
BCl chepy CyCHIUTLHOTO KHUTTS YIPABISIOTHCSA 32 JOMIOMOTOK 1H(POPMAIIHHUX TEXHOJOTIH, 1110,
BiJINIOBIJTHO, BIUIMHYJIO HA THCTHTYT JIOKA3iB 1 JOKa3yBaHHS y KpUMiHAJIBHOMY Tiporieci. Taki TeH-
JICHIIIT BUMAaraloTh HaJCKHOTO HOPMAaTHBHOTO BPETYIIOBAHHS IHTAHHS BUKOPHUCTAHHS EJIEKTPO-
HHUX JIOKa3iB y IIPaBO3aCTOCOBHIH MPaKTHIII.

Bigmosiano no cr. 84 KpuminansHoro mponecyaiasHoro kofekcy (mam — KIIK Vipainm),
JIOKa3aMH B KpUMIHAJIBHOMY ITPOBa/KEHHI € (hakTW4HI JaHi, oTpuMaHi B nependaueHomy KIIK
YkpaiHu MOpsIIKY, HA MiACTaBi SKUX CIIMYMN, MPOKYpPOpP, CIIAUUM CyAJs 1 CyA BCTAHOBIIOIOTh
HASBHICTb Y BiJICYTHICTh (JaKkTiB Ta OOCTaBHH, IO MAIOTh 3HAUEHH: JJIs1 KPUMIHAJIBLHOTO MIPOBa-
JOKSHHSI Ta IT1JISTal0Th JIoKkazyBaHHIO [1].

Binnosigno, KITK Ykpainu 3akpiruiroe MOHSITTS MPOLECYyaIbHUX JKEepe J0Ka3iB: MoKa-
3aHHS, PEYOBI JOKA3HU, JOKyMEHTH, BHCHOBKU €KCIIEPTIB.

Bigmosigno mo momoxens KIIK Ykpainu enekTpoHHI MOKa3W HaeXaTh IO JOKYMCHTIB.
Tak, y . 1 1. 2 c1. 99 KIIK Ykpainu 3a3Ha4eHO, 1110 JIO IOKYMEHTIB MOXKYTh HaJICXKaTH MaTepiaiin
(hoTo3iioMKH, 3BYKO3AITHCY, BiJico3anucy Ta iHI Hocil iHopMariii (3okpema, enekTpoHHi) [1].

Y HayKoBi# cdepi € pi3Hi TiAX0IN 0 PO3yMIHHS CYTi €ICKTPOHHHUX JJOKA3iB.

Tak, 3 yacy MOSIBU €JICKTPOHHMX JOKYMEHTIB y IPOLECi KPUMiHAIBHO-IPOLECYaTbHOTO
JIOKa3yBaHHsI 3’ ABUJIMCS JTYMKH 010 HEOOX1THOCTI BH/IIICHHS SIK OKPEMOTO BUY JI0Ka3iB — eeK-
TPOHHHUX JOKa3iB.

B.b. BexoB y cBoiii npatii «EjekTpoHH1 10Ka3u: NpoOiaeMu Teopii Ta NPaKTUKW» BU3HAUYUB
GJIEKTPOHHI JIOKa3M sIK Oy/b-sIKi J1aHi, IpeJCTaBlIeHI B eIEKTPOHHIN ()OpMi, HA OCHOBI SIKMX CIIITYHH,
HPOKYPOp, CYI Y BH3HAYCHOMY MPOIECYAIBHUM 3aKOHOJABCTBOM IOPSIKY BCTAHOBIIIOE HASBHICTH
YU BIJICYTHICTh OOCTABHH, SIKi TiUIATAI0Th JJOKa3yBaHHIO Y KPUMIHAIBHOMY MPOBA/DKEHHI [2, ¢. 48].

He menmr niikaroro € aymka B.B. Mypajosa, sikuii 3a3Hadae, 10 eJIEKTPOHHI JIOKa3u — Iie
CYKYITHICTB TH(pOpMaIlii, sika 30epiraeThCs B €JIGKTPOHHOMY BUTJISIII HA Oy/Ib-IKUX THUIIAX €ICKTPO-
HHHUX HOCIIB [3, ¢. 314].

Caymmnoro € nosunist H.A. 3irypu ta I'.B. KynpsBiesoi, siki 00TpyHTOBaHO AOBOAATH PO
HEeoOXiHICTh BUALICHHS IM(POBUX TOKA3iB B OKpPEMy I'PYIy Ta BU3HAYAIOThH CICKTPOHHI JOKa3H
SK KOMII'IOTepHY iH(opMmanito, TOOTO BiIOMOCTI, IPEICTABICHI B ENEKTPOHHO-IIM(POBiil (popmi
Ha MaTepiajibHOMY HOCIi, CTBOpIOBaHI NMPOTrpaMHUMHU 3acobaMu (ikcanii, 00poOku Ta mepenadi
iH(popmarii, a Takox HaOlp KomMaHn (mporpam), MpU3HAYEHUX [UId BUKopucTaHHS B EOM abo
yHnpaBiiHHA Helo [4, c. 47].

JI.M. Llexan BukoprcToBYy€e TepMiH I poBi Jokaszu (“digital evidence”), skuit HaOyB IIKPO-
KOTO 3aCTOCYBaHHS B HAyKOBHX JDKepeliax 3apyOiKHHX KpaiH. Bin yBakae, mo mudpoBy iHbOp-
MaIlito 3 ypaxyBaHHSM YHIKQJIbHUX XapaKTEPUCTUK HE MOXKEe OyTH BIJJHECEHO JO JKOJHOI YMHHOI
knacudikamiiaol rpynu. [lig kareropiero «uppoBoro J1oka3y» HayKOBEIlb BU3HA4a€e (pakTHIHI
JlaHi, sSKi peacTaBiIeHo B UdpoBiit Gpopmi Ta 3adikcoBaHO Ha Oynb-SKOMY THIT HOCIs, 110 CTa-
I0Th JIOCTYITHUMH JUIS CIIPHAHSATTSI JIIOMUHOO Micist 00poOku EOM Ta Ha mijicTaBi SIKAX CITiTIUi,
MIPOKYPOP, CIITYMNA CYJ/Is 1 Cy/l BCTAHOBIIIOE HAsSBHICTh UM BIJICYTHICTH (hakTiB Ta 0OCTaBUH, SKi
MAroTh 3HAYEHHS JUIS1 KPUMIHAJIBHOTO MPOBAIXKECHHS Ta MiUIAraloTh JOKA3yBaHHIO [5, ¢. 259].

J1.0. AnexceeBa-ITportok Ta O.M. BpucbKkoBChKa BBaXatOTh, 10 HE TIOTPIOHO OTOTOXHIO-
BaTH MOHATTS «KOMIT FOTepHa iH(opMallisi» Ta «eIeKTPOHHI J0Ka3u», Kl € (PaKTHYHUMU JTaHUMH,
110 30epiratoTbcs B €IEKTPOHHOMY BUIVIAAI HA OyIb-IKUX THIIAX €JIEKTPOHHUX HOCIIB [6, c. 250],
Ta TOBOPSTH MPO HEOOXIMHICTh BHOKPEMIJICHHS EJICKTPOHHHX JOKAa3iB SK PI3HOBHIY JOKa3iB
B OKpeMe JKepelto JIoKasis [0, ¢. 252].

H.M. AXTHpchbka BU3HA4Ya€ CIEKTPOHHI JOKa3W sK JaHi, SKi MiATBEPIKYIOTh (DaKTH,
neBHy iHQopMalio y Gopmi, sika npuaaTHa st 00pOOKH 3a JIOTIOMOTO KOMIT FOTEPHHUX CHCTEM
[7,c. 125].

ITpoananizyBaBIIM MO3MIi HAYKOBIIB, MOXHA 3pOOUTH BUCHOBKH, III0 EIEKTPOHHI JJOKA3U
MAalOTh BEJIUKY KiNbKICTh BIACTUBOCTEH, MPUTAMAHHUX TPAAMLINHMM (opMaMm OKa3iB, MPOTeE
BOHU TAaKOX MAIOTh JICSIKi YHIKaJIbHI XapaKTEPUCTUKU.
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EnexkrpoHHI n0Ka3nM 30epiraroTbCs Ha BIAMOBIIHOMY HOCI (HampwKIIaj, KOMIT FOTepax,
cMapTQoHax, IJIaHImeTax, TeieGoHax, MpUHTepax, «PO3yMHUX» TeneBizopax (Smart TV) 1 Oyib-
SKHMX THIIUX MPUCTPOSX, IKI MAFOTh MU(PPOBY MaM’ATh), 30BHINTHIX 3a1laM’ATOBYFOUUX MPHUCTPOSIX
(HampuKIIazd, 30BHIMIHIX )KOPCTKUX AncKax 1 USB-dren-nakonndayBadax), MepeKeBUX KOMIIOHEH-
Tax i IPUCTPOSIX (HANPHUKIIAA, MAPLUIPYTH3aTOPAX), CEPBEPAX 1 XMAPHOMY CXOBHII TaHUX.

J1o o3HaK, sIKi XapaKTepu3yrTh EIEKTPOHHI I0Ka3H1, TAKOXK HANIEKUTH TE, IO JUIST MOXKITUBO-
CTi X CIIPUHHSATTSI Ta JOCIIIKSHHSI HEOOX1HI CIIelialibHI TPOrPaMHO-TEXHIYHI 3aCO0U.

XapakTepHUMH BIJIMIHHOCTSIMH €JICKTPOHHUX JIOKA3iB € Te, IO €JIEKTPOHHY 1H(OpMAIIiI0
MOYKHa KOITIFOBaTH HEOOMEIKCHY KiIbKICTh pa3iB 0€3 BTPaTH XapaKTEPHUCTHK SICKTPOHHUX JOKa3iB.

EnexTpoHHI J0Ka3u jAeaalli 4acTilie CTarTh OJHUM 13 OCHOBHHX JIOKAa3iB y MPOIECi Po3-
CJIITyBaHHS KPUMIHAJIBHUAX IMPABONOPYIICHB, IO 3yMOBJICHO THM, IO 301JIbINYETHCS KUTBKICTD
KPUMiHAIGHUX TIPABOIOPYIICHD, SIKi BUYMHSIOTHCS 32 TOTIOMOTOI0 MEpeXi [HTepHeT; BIacHUKH
TeJeoHIB 30epiraroTh Ha CBOIX MPUCTPOSX IIHHY i1HOpMAIito: Teonokailii, ¢pororpadii, Bigeo,
JUCTYBaHHS, 1[0 MOKYTh MICTUTH I[IHHY JJIS1 IPABOOXOPOHHUX OPTaHiB JOKA30BY iH(OPMAIIIIO.

Cr. 31 KoncTuTymii YkpaiHu KOXXKHOMY TapaHTy€eThCS TAEMHUILS IUCTYBAaHHS, TeIC(HOHHUX
PO3MOB, TenerpagHoi Ta iHIoi KopecoH eHIlii. BUHATKM MOXXYTh OyTH BCTAHOBJICHI JIUIIIE CYIOM
y BUIaJKaX, epeadaueHX 3aKOHOM, 3 METOIO 3aMo0IrTH 3JI0YMHOBI U 3’5ICYBaTH iICTUHY Mij Yac
pO3CIiyBaHHs KPUMiHAJIBHOI CITPaBH, SKIIO IHIITUMH CIIOCOOaMHU ofiepKaTH iH(opMallito HEeMOXK-
nuBo [8].

Orisi1 BMICTY €JIEKTPOHHOTO HOCIS iH(OpMAITii IPOBOJUTHCS HE TITHKH 3 METOIO BHSIBICHHS
Ha HbOMY 30epekeHHX (aiiniB, a i 3 MeTOr0 (hiKcaIlil TUCTYBaHHS, SIKE MICTHThCSA B SMS Ta iHIINX
MOBIIOMIIeHHsIX. Ha Hanny ayMmKy, € TUCKYCIHHUMH THTaHHs, OB’ sI3aHi 3 OMIsIOM iH(opMariii,
sIKa MICTUTBCS B ITaM’SIT1 Tesie(hOHiIB, TUTAHIIETIB, HOYTOYKIB 1 T.II. 0€3 JJ03BOJIY Cyiy. AJDKe ITiJ] 4ac
TAKOTO OIVISITy TIOPYIIYIOTHCSI KOHCTHUTYIIIHHI IpaBa yYaCHUKIB KPUMIHAIBHOTO MPOIIECY Ta IHIINX
0ci0 Ha TAEMHUINIO JIUCTYBAaHHS, TeJIC(POHHHX IEPETOBOPIB, OCKUIBKM TAEMHHMI CITUIKYBAaHHS
€ OJIHUM 13 3arajbHHUX 3acaJl KpUMIHAJIBHOTO MPOBAPKEHHS.

Bignosiano 1o m. 8 u. 1 ¢1. 1 3akony «IIpo 3axuct indopmariii B iHpopManiiHO-TEICKOMY-
HiKaliiHUX cucteMax» Bia S munas 1994 poxy Ne 80/94, indopmariiitna cuctema — e oprasizarii-
HO-TEXHIYHA CUCTEMa, y SIKIi peaizyeThCcsl TEXHOIOT ONpaloBaHHs iHpopMallii 3 BUKOPUCTaH-
HSIM TEXHIYHHX 1 mporpaMHux 3aco0iB. OTke, 10 IHPOPMAIIHUX CUCTEM HAJIC)KUTHh KOMIT FOTEPHA
TeXHiKa, MOOLIbHI Tee(OHH, ITAHIIETH Ta IHII MPUCTPOT, IKI BAKOPUCTOBYIOTBCS IS OTPAItO-
BaHHS 1H(OPMAITii 3 BAKOPHCTAHHIM IPOrPaMHUX 3aco0iB [9].

Ha mo0inmsHOMY TenedoHi Oynb-siKoi 0COOHM MICTHUTBCS OCOOMCTE JIMCTYBAaHHS 3 IHIIMMHU
rpoMansHaMd B SMS-TIOBIIOMIICHHSIX, COLIANBHUX Mepexax, Hampukiaan y «Barcamy, «Terme-
rpamy, «Baiibep» Tomo.

Hopmu kpruMiHAIBHOTO TIPOLIECYATLHOTO 3aKOHOIaBCcTBa YKpainu (4. 2 c1. 264 KIIK Vipainm)
BU3HAYAKOTh, 0 HE MOTPEOY€ T03BOITY CIIUOTO CYIIl 3000y TTS BiIOMOCTEH 3 eIeKTPOHHUX 1H(Op-
MaIiifHUX cucTeM ado ii YaCTUHH, TOCTYII JI0 SIKUX HE OOMEKY€EThCA 11 BTACHUKOM, BOJIOALIbIEM ab0
yTpUMyBadeM abo0 He MOB’s3aHUI 13 TOJOJIAHHSIM CUCTEMH JIOTIUHOTO 3axXucTy [1].

XapakTepHO, IO B TPABO3aCTOCOBHIM MPAKTHUII € HEMTOOAWHOKI (haKkTH, KOJIH CJIiI4i 3BepTa-
FOTBCS IO CYAY 3 KJIOMOTaHHSIMHE PO JI03BLI HA MPOBENCHHS OIS MOOLUIFHOTO Tene(oHa, He3Ba-
JKarouM Ha HasBHICTH 3TONIU BIACHUKA (BOJOAUIBI iH(MOpMAIll) HA MPOBEICHHS OINISAY, BBaXKa-
FOUH, 1110 0€3 J03BOITy Cyy IS Citirda Jist OyJie mpoBeaeHa 3 TOPYIICHHSIM KOHCTHTYIIIHHAX HOPM.

Tak, cmimunit cynns baOymkiHcbkoro paiioHHOTO cymy M. JlHImpomeTpoBchbKa (cmpaBa
Ne 932/268/20 ipoBakerns Ne 1-kc/932/193/20) yxsanoro Big 17 ciuns 2020 p. HajaB TUMYA-
COBHI JIOCTYII 10 peveld i TokyMeHTiB y nmopsaky ct.160 KITK Ykpainu, a came — 10 0coOucTOro
JIUCTYBaHHA Ta IHIIMX 3alMCiB 0COOMCTOTO XapakTepy, 30kpema (ororpadiii, Bijzeo3anucis, aymio-
3aIUCiB, SIKI MICTHIIUCS B MOOUTEHOMY Tene]oHi, BUTy4YEeHOMY Iij] 4ac OOIIyKY. 31 3MICTY yXBaJIH
BOAYa€THCS, 110 MiJO3PIOBAHUIT HA TOCYAOBOMY CIIACTBI JaBaB 3rofy CIiAYOMY Ha MPOBEICHHS
orsiny oro tenedonis [10].

YXBaJI010 CIITYOr0 Cyni 3aBOACHKOro pailoHHOro cyay M. Mukonaesa Bin 9 uepsus 2020 p
(cripaBa Ne 487/378/19 mpoBamkenus Ne 1-kc/487/3702/20) namano moctym o iHpopMarii, sika
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MICTUTBCS Ha MOOUTBHUX Tesle(hOHAX IMiI03PIOBAHOTO, 3 MOTHBAITIEIO CBOET TTO3HIIIT, 30KpeMa, THM,
1o BianmoBigHo a0 1. 6 4. 1 ct. 162 KIIK Ykpaiau ocoducte nucTyBaHHS OCOOH Ta IHII 3alTUCH
0COOHMCTOrO XapakTepy Halle)KaTh JI0 OXOPOHIOBAHOI 3aKOHOM TAa€MHHMIIL, SKa MICTUTHCS B peuax
i moxymenTax [11].

[ToOyTye mpakTHKa, KOJIHM, OTPUMABIIM JOCTYN J0 MOOUIBHOrO TenedoHa MIISAXOM HOro
BUJIYYCHHS Ha MiJCTaBl yXBajH CIITYOTO CYIi, CIia4i (aKTHYHO, KPIM OMUCY 30BHINIHIX O3HAK
tenedoHa, orsIaloTh iH(hOpMalio Ta iHIII 0COOUCTI AaHi BIAacHHKA TelnedoHa, M0 MICTAThCA
a maM’sTi IpUcTporo. Y Ipolleci OmIsAAy MiIOMPaOThCs Mapoili 10 €JIEKTPOHHUX MPUCTPOIB, 110
MOKHA ITOPIBHSATH 3 OOIIYKOM.

[TocTae Takox MUTAHHS, YU 3aKOHHUM Oy7ie JOCTYII 0 HOCIs €JIEKTPOHHOI iH(popMallii, sika
3aXHIIEHA 32 JOIIOMOTO0 010METPHYHOTO 3aXUCTY, SKIIO CJII4i OPraHd MarOTh AOCTYII IO BiTOUT-
KiB TIAJIBIIIB BJIACHUKA Telle(hOHA, SIKHI BOHM OTPUMAJIH 3aKOHHUM IUISTXOM (HAIPUKIIAJI, ITiJ] 9ac
MIPOBEJICHHS TaKTHUIIOCKOITIT).

Tak, yxBamoro ciiggoro cymmi CakcaraHcpkoro paiionHoro cymy M. Kpusoro Pory Big
19 mrororo 2020 p. (cmpaBa Ne 214/2400/19 npoBamxenns 1-x/c/214/134/20) HamaHo mocTym
JI0 MOOiTBbHOTO TenedoHa, OJHIEI0 3 MiACTaB Ui HajaHHS iHGopMallii € TOCUIAaHHS Ha TeE, IO
BJIACHUK MOOIJBHOTO TeJie)OoHa BiIMOBISIETHCS HalaTH WOTO B JOOPOBIUIBHOMY HOpsAKY. ToOTo
B LIbOMY BUNAJKy MOOiIbHUI TenedoH nepedyBae y BIacHUKA 1 TUIBKM B pa3i BiIMOBH B HaJaHHI
JOCTYILy 10 MOOUIBHOTO TeneoHa Moke OyTH TOCTAHOBJIEHO YXBaJly MPO JO3BLI HA POBEACHHS
00IIyKy, a 3a Ieil yac ycs iHpopMallis, 0 MICTUTLCS Ha MOOITbHOMY Telle(hOHi, MOXKe OyTH 3HH-
mieHa BiacHUKOM. OKpiM TOTO, 31 3MICTy YXBaJH BOAYA€THCS, IO HATAETHCS JTOCTYII 10 MOOLITB-
HOro TeyeoHa IIISIXOM HOro BHIIYYEHHs, a He JIo 1HpopMmallii, ska MICTUThCS Ha MOOITbHOMY
tenedoni [12].

Crigunii cyaast XMEeIbHHUIIBKOTO MiCBKpaHOHHOTO Cylny XMEIbHUIBKOT 00acTi B yXBaii
Bix 13 ciuns 2020 p. (cmpaBa Ne686/540/20 nposamkenHs 1-kc/686/580/20) HagaB gocTym 1o
MOOITEHOTO TeIe(oHa IMiJ03PI0BAHOTO, X04a 31 3MICTY YXBaJIM BOAYAETHCS, 110 CILAIUHA (PaKTHUIHO
IIPOCHB HAJIaTH JIOCTYII 10 iHpopMallii, sika MiCTUTh Ha MOOiTbHOMY TenedoHi [13].

Ha namry nymKy, npoekT 3akoHy Ykpainu Bij 31 cepmnst 2020 poky Ne 4004 «IIpo BHeceHHS
3MiH 10 KpUMIHAIBbHOTO MpoLecyalbHOTo KOAEKCY YKpaiHM 100 MiJBUIICHHS €(EeKTUBHOCTI
060poTHOU 3 KIOEP3JIOUMHHICTIO Ta BUKOPUCTAHHS €JIEKTPOHHUX JJOKa31BY», YXBAJICHUH Yy MEPIIOMY
YUTaHHI, SKUI niepeadadae, 30kpemMa, HoBy penakiiro 4. 2 ct. 264 KIIK Ykpainn «Ilomryk, Buss-
JICHHSI 1 piKcallist BIIOMOCTEH, 110 MICTATHCS B SICKTPOHHHX 1H(QOpMaIIHHUX cucTeMax abo TXHIX
YaCTHHAX, JOCTYII IO SKUX HE 0OMEXKYEThCS ii BIACHUKOM, BOJIOJUIBIIEM a00 yTpUMyBadeM a0bo
HE TI0B’I3aHUH 13 MTOJIOJIAaHHSIM CHUCTEMHU JIOTIYHOTO 3aXKCTY, € CIITU0I0 (PO3IIYKOBOKO) JIi€l0, SKa
MIPOBOJIUTHLCS Ha IMIJICTaBI MMOCTAHOBU MPOKYpopa, ciigdoroy cymnepednth cT. 31 KIIK Ykpaiau
ta 4. 2 cT. 14 KIIK VYkpainun Ta MOXe IPUBECTH 0 MOPYIICHHS KOHCTUTYIIITHOTO NpaBa, SKEe
nepeadavae, M0 BTPYYaHHS B TAEMHUITIO CIIJIKYBaHHS MOXKJIMBE TUIBKH HA MiJICTaBi CYIOBOTO
pimenss [14].

Bepxosumii Cyn y nocranosi Bin 9 kBitHs 2020 p. y cnpasi Ne 727/6578/17 yxBanus,
0 3HATTS iH(OopMaIllii 3 eNeKTPOHHUX 1H(POpPMaLifHUX cUcTeM abo IXHIX YaCTHH MOXIIUBE 0e3
JIO3BOJTY CIITYOTO CYA[I, SIKIIO JTOCTYI IO HUX HE OOMEKYEThCS TXHIM BIACHUKOM, BOJIOALIBIIEM
abo yrpuMyBaueM a00 HE TIOB’SI3aHUH 13 MOMOJAHHSM CHCTEMH JIOTIYHOTO 3aXHCTY. 31 3MicTy
yXBaJIi BOAYaeThes, 10 iH(OpMaIlis, ska Manacs B TesedoHi, Oyia JOCIiKeHa CITITIMM UITXOM
YBIMKHEHHS TeJe(oHa Ta OISy TEKCTOBHX TOBiOMIICHB [ 15].

OTxe, 3 mpaBoBoi mo3utlii BepxosHoro Cyy, sIKy BUKJIaJICHO B IIii IOCTaHOBI, yOa4aeThCs,
10 OIJISIT 3MICTY MOOUTBHOTO TenedoHa, JINCTYBaHHs O3 BiIIMOBIHOTO PIIICHHS CYIy € 3aKOH-
HUM, SKIIO TaKUi TeleOH He 3aXHUIICHO MapoieM.

Bonnouac 4. 1 ct. 258 KpuMiHanbHOTO MPOIECyanbHOTO KOJACKCY BU3HAYAE, IO HIXTO HE
MOK€ 3a3HaBaTH BTPYUYAHHS y IPUBATHE CIIJIKYBaHHS 0€3 yXBall Ci4oro cyai. BinmosigHo 1o
. 4 4. 4 c1. 258 KIIK Brpy4aHHsM y npuBaTHE CHUIKYBaHHS € JOCTYI 0 3MICTy CIIJIKYBaHHS 3a
YMOB, SIKIIIO YYACHUKH CHUIKYyBaHHs MalOTh JOCTATHI MiJICTABU BBAKATH, 1[0 BOHO € TIPUBATHHM.
Pi3HOBHIAMH TaKOTO BTPYYaHHS € 3HATTS iHPOpMAIIii 3 eCKTPOHHHX iHPOpMAIIHHUX cucteM [1].
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[TomupeHo € TpakTHKa ONISIY CIHiT4UM MOOITBHUX Tele(OHIB KOMIT FOTEPIB,
MJAHIIETIB 0Ci0 13 BTpPYYaHHSM Yy TNpPHUBATHE JUCTYBaHHsS Oe3 OTPUMaHHs BiATOBITHOTO
J03BOJTY. 3a3BWYal, BHJIYYHMBIIM T 4ac OOmyKy MOOiUIbHI TenedOHHU, KOMIT FOTEPHY TeX-
HIKY, CIiT4Mi JOCTaBIs€ I pedi B CIyXKOOBHH KaOiHET 1 po3moYMHAE iX OIVISA, UMM, Bif-
MOBIJIHO, 3/IHCHIOE BTPyUYaHHs B MPUBATHE CINIUJIKYBAaHHS Y BUIVISAL JTUCTyBaHHA 0ci6. [ToTim
BiH CKJIaJ]Ja€ TIPOTOKOJ OTIIANY, SIKMM MPOKYPOP BUKOPHUCTOBYE SIK JI0OKa3 MiJ 4ac OCYJ0BOTO
pO3cIiTyBaHHA.

BuByeHHs cyJJ0BOT MPAKTUKK CBIAYUTH MPO TE, IO JOCHIPKEHHS 1H(QOPMAILIIHOTO 3MiCTY
CIICKTPOHHUX HOCIIB iH(pOpMaIii BinOyBaeThcs 3a3Buuaii NuLsixoM omisiny. OmgHak iHGOpMALTis, SKY
MOTPIOHO TOCIITUTH, MOKE OyTH 33 MEKaMH BUTbHOTO AocTymy. Jlis 11 momykKy HeoOXiaHoO 3ikc-
HIOBaTH I[JIECIIPSIMOBAHI TONIYKH Y BIpTyaJIbHOMY CEpEIOBHII, IO Ma€ MICIe TUIBKH IIiJ 4ac
MIPOBEJICHHS OOIIYKY.

Ha mamnry mymKy, mporecyanbHe 3aKOHOIaBCTBO HEOOX1THO JOMIOBHUTH HOPMaMH, SIKi BU3HA-
gaiu 6 MOYKIJIMBICTH IPOBEICHHS OOIIYKY €JIEKTPOHHOTO HOCIS iH(opMmarii sk OKpeMoi citiadoi fii.
I Takwii 103B1JI HA TPOBEACHHS OONIYKY MOBHHEH OyTH TUTBKH 3 JO3BOILY CYY.

BucnoBku. IlincymMoByoun BHUKJIAAEHE, HEOOXITHO 3a3HAYUTH NPO HEOOXiTHICTH 3aKo-
HOJIaBUOTO 3aKPIIJIEHHs] B KPUMiHAJIHLHOMY MPOIECYaIbHOMY 3aKOHOJABCTBI MOHSATTS €JEKTPO-
HHUX JIOKa3iB, iX Kiacu@ikallii, BCTAHOBJICHHS YiTKOTO MOPSJKY iX BUIy4eHHs, (ikcauii, kpure-
pii BU3HAHHA 1X HEAONMYCTUMHUMHU JIoKa3zamu. Ha Hamy mymky, nouinsHo BHectd B KIIK Ykpainu
OKpEeMYy IJIaBy, sIKa PEryifoBajia O IHCTUTYT eNEKTPOHHUX JIOKa3iB; €JICKTPOHHI JOKA3U BH3HAYUTH
SIK (paKTHYHI JIaHi, sKi 30epiratoThCs Yu MEPEAOThCS B CICKTPOHHIN (1UdpoBiit) dhopmi, oTpu-
MaHi B nopsijky, nependadenomy KIIK Ykpainu, Ha migcTaBi sIKUX CHIIUWH, TPOKYPOP, CITI UMM
CYIISl 1 Cyl BCTaHOBIIIOE HASBHICTh UM BiJICYTHICTH (DaKkTiB Ta OOCTaBHH, IO MAarOTh 3HAYCHHS
JUIS KpUMIHAIILHOTO TIPOBAJKECHHS Ta IUISATAl0Th JTokadyBaHHIO. Y cT. 264 KIIK Vkpainu BHe-
CTH TIOJIOXKEHHSI, SIKI BU3HAYaIu O, 1110 TOIIYK, BUSBICHHS 1 (iKkcallist BiIOMOCTEH, IO MICTAThCS
B CJIGKTPOHHUX iH(OpPMAIIMHUX CUCTeMax a0o iXHiX YacTHHAaX, JOCTYI J0 SKUX HE OOMEKy-
€TbCS 11 BIACHUKOM, BOJIOJAUIBIEM a00 yTpuMyBadeM abo He TOB’sI3aHUi 13 MOJONaHHIM CHCTEMHU
JIOTTYHOTO 3aXUCTYy Ta MPOBOAMUTHCSA TIIBKU 3 J103BONYy cyay. Kpim Toro, HeoOxigHo BHecTH B KITK
Ykpainu HOpMH, SKi BU3HaYaIl O MPOBEACHHS OOLIYKY €JIeKTPOHHOTO HOCIS iH(oOpMalii K OKpe-
Moi ciiyoi aii.
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