Po36ydosa depicasu i npasa: numanns meopii ma KOHCMUmMyyitiHoi npakmuxu

IMIYXEHBKHM C. O.,

acripaHT

(Incmumym Oepoicasu i npasa

imeni B. M. Kopeyvroeo
Hayionanvnoi akademii nayx Yxkpainu)

VIIK 340.1(477)
DOI https://doi.org/10.32842/2078-3736/2020.5.3

INOHATTSI TA O3HAKH ITPABOBOT'O EKCHEPUMEHTY
SAK KATETI'OPII OPUINYHOI HAYKH

[IpaBoBHll EKCIIEPUMEHT € KOMIUICKCHUM 1 HaI3BUYAalHO CKJIATHUM SIBUIIEM,
a 3 TOYKU 30py JAOKTPUHH IOPUAWYHOI HAYKH — HEOJHO3ZHAYHUM 1 HEOIHOPITHUM
(heHOMEHOM TpaBOBOI JificHOCTI. MeTOI CTaTTi € PO3KPUTTS MOHATTS Ta O3HAKU
MIPaBOBOTO CKCIICPUMEHTY SIK Kareropii ropuamdHol Haykw. MOpumudHwWid 3micTt
eKCIIEPUMEHTY HacaMIlepell BUSBIETHCS Y JBOX acleKTaX: depe3 HOoro 3MicTOBHE
HAINIOBHEHHS (OCKIJIBKU SKCIIEPUMEHT Iepeioayae 3aCTOCYBaHHS Ta IMEPEBIPKy pery-
JIATOPHOT 3/IaTHOCTI HOPM TIpaBa) Ta Yepe3 HACIIIKH, SKi BiH IOPOIKYE.

KoncraroBano, mo npaBoBHil €KCIIEPUMEHT Ma€ COLIATBHO-IOPUINYHY TPHPOLY
3 eJIEMECHTaMH JICP>KaBHOTO YIPABIIiHHS, IEHTPAILHUM €JIEMCHTOM SKOi € HOPMH TIpaBa
a00 IOpUANYHUN 3MICT, SKUI Ma€ YiTKO BUpaXXeHHH 3a0e3MeuyBaIbHUAN Ui CepBICHUI
XapakTep 1 MOKJINKAHUI 00CIYroByBaTH COLiaNbHO-EKOHOMIUHI IHTEPECH CyCIUIbCTRA.

3a3Ha4eHo, 1110 € HeOOXiHICTh BU3HAUUTH ITPABOBUH EKCIIEPHMEHT Y JIBOX PO3Y-
MIHHSIX: Y IIUPOKOMY — [IPaBOBUI €KCIIEPUMEHT — Iie cIIociO anpoballii Ha nmpaKTHIli
B YMOBaX 0OMEKEHOTO IIPAaBOBOTO PETYIIOBAHHS JII€BOCTI HOBUX JIEPXKABHO-IIPABO-
BHX IHCTPYMEHTIB; y BY3bKOMY — IIPaBOBHI €KCIICPHMEHT CIIiJ PO3TIILIATH SIK eJie-
MEHT 3aCc00iB MPABOBOTO PETYITIOBAHHS CYCIIIBHUX BIJIHOCHH, III0 OXOILUTIOE 0OMe-
JKEHE KOJIO 00’ €KTIB PEeryJIFOBaHHS Ta/ab0 0ci0, Ta/abo TEPUTOPIIO IepKaBH, METOO
SIKOTO € TepeBipka 09iKyBaHOT €(DEKTUBHOCTI PETYIATOPHOI CIIPOMOXKHOCTI 3aITpoBa-
JDKYBaHHUX J€PKABOI HOPMATHBHO-TIPABOBUX aKTiB JIs 1X MOAAJIBIIOT0 KOPEryBaHH:I
Ta 3aCTOCYBAHHS Ha BCiif TepUTOPIi Aep>kKaBH 32 YMOBHU YCIIITHOCTI EKCIIEPUMECHTY.

3po0IeH0 BHCHOBOK, IO MPAaBOBUN EKCIEPHUMEHT € HaJ3BUYAHHO CKJIaTHUM
IOPUINYHUM (DEHOMEHOM, SIKMI Ma€ CyTT€BI BiAMIHHOCTI BiJl COI[IaIbHOTO €KCIIEepH-
MEHTY, 2 TAKOXK Bi/[Pi3HA€THCA BiJI IepkaBHO-IIPABOBOTO eKCIIEPUMEHTY. MIoro 03HaKH
JIEMOHCTPYIOTh CAMOAOCTATHICTh [IbOTO CHOCO0Y MepeBipKH e(EeKTHBHOCTI peryss-
TOPHOI CIIPOMO)KHOCTI HOPM IIpaBa a0o MPaBOBHX MEXaHI3MIB, SIKi HUMH ITOPOIKY-
FOTBCS 1 SIKi HE MaJIM BITIOBITHUX aHAJIOTIB Y HAIlIOHAILHOMY 3aKOHO/IaBCTBI.

Knrwouoei cnoea: npasosuii excnepumenm, 10puouyHi 03HaAKU, nyoniune ynpag-
JIHHS, 0EPAHCABHO-BNIAOHI GIOHOCUHU.

Hlukhenkyi S. O. The concept and features of a legal experiment as a category
of legal science

A legal experiment is a comprehensive and incredibly complicated phenomenon.
In terms of legal science’s doctrine, it is also an ambiguous and heterogeneous
occurrence in legal reality. The aim of the article is to reveal the concept and features
of a legal experiment as a category of legal science. In its turn, the legal content
of an experiment is manifested in two aspects: exactly through its substantive content
(because the experiment implies the usage and checking of a regulation ability of legal
rules) as well as through consequences, which it generates.
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It has been stated that a legal experiment is of social and juridical nature with
elements of public administration. Its central element is still rules of law or legal
content that in one case has a clear ensuring or service character and it is aimed
at servicing social and economic interests of the society. The necessity to determine
a legal experiment in two understandings has been noted.

In a broad sense, a legal experiment is a way to test the effectiveness of new state
and legal instruments in practice under the limited legal regulation. In a narrow sense,
alegal experiment should be considered as an element of legal regulation means for social
relationships. It embraces a limited circle of regulation objects and/or persons, and/or
a state’s territory, the aim of which is to check the expected effectiveness of regulatory
capacity of normative legal acts for their further correction and implementation in
the whole territory of a state conditioned on the experiment success.

The study has concluded that a legal experiment is an incredibly complicated legal
phenomenon, which has considerable differences from a social experiment. Besides, it
also differs from a state and legal experiment. Its features demonstrate self-reliance on this
type of effectiveness checking of a regulatory capability of legal rules or legal mechanisms
provoked by them and which do not have relevant analogs in the national legislation.

Key words: legal experiment, legal features, public administration, state power
relationships.

Beryn. [IpaBoBHii eKCIIEPUMEHT € KOMIUICKCHUM i HAJ3BHYAWHO CKIAHAM SBHIICM, a
3 TOYKH 30py NOKTPHHHU IOPUIMYHOT HAYKH — HEOJHO3HAUYHUM 1 HEOTHOPITHUM (DEHOMEHOM ITpa-
BOBOI JTilicHOCTI. HaToMicTh HEOMHOPITHICTh MPABOBOTO EKCIIEPHUMEHTY OOTPYHTOBYETHCS HOTO
HPUPOJOI0 T MPU3HAYCHHIM.

Cam 110 co0i mpaBoBHiA EKCIIEPHUMEHT HE MOYKE BUHUKATH, BiH € IITYYHUM MPOIYKTOM MPOLECY
JEP’KaBHOTO YNpaBliHHA. Lle MOsCHIOEThCS TUM, IO Y CYCIUIbCTBI JIMIIE AEPHKaBa MA€ MOHOMOIIIO
Ha HOPMOTBOPYICTb, a CaMe MPABOBUI EKCIIEPUMEHT 1 IIepeidauae CTBOPEHHSI HOBUX HOPM I1paBa, 3a
JIOTIOMOTOIO SIKMX PETyITIOBATHMYTHCS TIEBHI MOJIEI CYCIUTFHHX BimgHOCHH. Te, 1o morpeda y pos-
poOIIi TAKWX HOPM IpaBa € TOX1THOO BiJl IKOCTI PO3BUTKY CYCHUIBHHUX BIJIHOCHH, JIO3BOJISIE CTBEP-
JOKYBATH TIPO HASIBHICTH COLIAIILHOTO €IIEMEHTY Y TIPUPO/Ii ITPABOBOTO KCIICPUMEHTY.

AHauni3 gociixkenb. HaykoBuil ekCriepMeHT € OfHi€l0 3 (opM HAayKOBOiI MPAaKTHUKH, KA
MOEJHYE Yy cO01 SK Mpoliec Mi3HaHHs MPaBOBOTO SBUIIA, TaK 1 MPOLIEC MPAKTUYHOTO 3aCTOCYBAHHS
OTPUMAaHUX 3HAHBb, 1[0 € HOr0 YHIKAJIBHOK XapaKTEPHOIO PHCOI0. 3HAYHY yBary JOCHTIKEHHIO
poro nmutaHHs npuaisimy HaykoBri O.M. Kypaxkin, O.B. Ilytpenxko, B.B. Jlazapes, B.1O. I1an-
4yeHko, B.A. Kpacunopa, O.M. Yainenena, H.B. UepBiHchka Ta iHIII.

IMocranoBka 3aBaanHs. MeTa cTaTTi — PO3KPUTH IMOHATTS Ta O3HAKH IIPABOBOTO EKCTICPH-
MEHTY SIK KaTeropii IOpuINIHOI HayKH.

PesyabraTn gociipkennst. FOpuandHuil 3MicT EKCIIEPUMEHTY HacaMIepe] BUSBISETHCS
y JIBOX acCIeKTax: 4epe3 HOoro 3MiCTOBHE HAllOBHEHHS (OCKIJIBKH €KCIIEPUMEHT Mepe0adae 3acTo-
CYBaHHS Ta EPEBIPKY PETYISATOPHOI 34aTHOCTI HOPM IIPaBa) Ta Uepe3 HACIiAKH, sIKi BiH TOPODKYE.
OcTaHHE TOCUTP CKJIATHO JICTEPMiHYBATH B IKOCTI €IIEMEHTY IIPUPOIH, TOOTO BHYTPILITHBOTO CBITY,
3MICTY TIPaBOBOTO EKCIICPUMEHTY. SIKIIIO EKCTPAITOIIOBaTH HOTO TUHAMIKY Ta IPOIEC MPOTIKaHHS
Ha KOHKPETHUH pe3ylbTaT, TO MOKHA TOOAYUTH, III0 TOH CTaH MPAaBOBOTO PETYIIOBAHHS KOHKPET-
HHUX CyCIUIbHUX BiIHOCHH, SIKUH 3 SIBISETHCSA SIK Pe3yabTaT Horo Aii, € HIYUM iHIIUM SK HOBOIO
MOZEJUTIO IPAKTHYHOT'O BTIJICHHS ACP’KaBHO-YIIPAaBIiHCHKUX BITHOCHH, SIKa AETEPMIHY€ThCS Uepes3
HOBY SIKICTb IPABOBOTO PETyIIOBAHHSL.

JeprkaBa 3ampoBajkye Horo Jmiie 3a norpedoro, a Taka norpeda € CBOEPIHO PEaKIiero
COIIlyMY Ha SIKICTB iICHYFOUOTO TIPABOBOTO PETYIFOBAHHS CYCITIJIBHUX BiTHOCHH. COIIliyM OIIIHIOE 3aKO0-
HOJIABCTBO TPUBAIHMI Yac, HAMAralodrCh MAKCHMAIIBHO BUKOPHCTATH PABOPETYITIOIOIHIA TOTCHITIaT
HOPMAaTHUBHO-TIPABOBUX aKTiB, aJie KOJIU JIOCSATHEHHS LiJIeH COIiabHO-eKOHOMIYHOTO PO3BHUTKY 32
Oynb-SKMX CIIOCO0IB iX 3aCTOCYBAHHS HE BiIOYBa€ThCs, TOMI HACTA€ MOTPeda JyIst 3MiH.

3aKOHOAABEIb IPH L{bOMY 37I€OLIBIIOr0 BUUEPIIAB CBilf HOPMOTBOPUUI MOTEHIIIA, OCKITBKU
e AificHO TBOpuuil mporec, KUl TPYHTYeThCSl Ha HAYKOBUX JOKTPUHANBHUX 3acajax, ajie Bce
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K Mae eJIEMEHT IHTENICKTYa bHOIO KariTany. 3a TAKHX YMOB BUHHMKA€ MOTpeba y 3anpoBa/keHHI
MIPOTPECUBHUX, HETPAIUIIIHHUX, & IHKOJIH CYTIEPEUIMBUX 3ac00iB. IX €()eKTUBHICTD BAXKKO Mepe/I-
OaunTH, ane MOXHa HepeBipuTU. [ oTo (OPMY€ETHCSI HEOOXiTHUN TOKTPHHATIBHUHN (DOH, KU
BKJTIOUA€ B ceOe MepeBakKHy OUIBIIICTh IHCTPYMEHTIB CaMe HayKOBOTO Mi3HAHHS, HA SIKMX 3T0JIOM
BHUOYJIOBY€THCS Bi/IMIOBiIHA CHCTEMa MPABOBOTO PETYITIOBAHHS.

OcTraHHE € JOTIYHUM MPONOBKEHHIM peakllii IepkaBH (3aKOHOIABIIST) HA IMOTPEON 3MiHU
CTaHy TPABOBOTO PETYIIOBAHHSI, SIKi BINOYBAalOTHCS 32 IIOIIOMOTOIO BJIATHOTO IMIIEPATHBHOTO
BILIMBY JIEpXKaBH SK COIIAJILHOTO 1HCTUTYTY. CaMe Ied JIepyKaBOTBOPUMH €JIEeMEHT 00’ €KTHBYE
LTICHICTh TIPAaBOBOTO €KCIEPHUMEHTY sIK CKJIaJHHKa 3acC00iB MpaBoBOTO perymroBanHs [1]. Xoua
3 TOYKH 30py JOKTPHHHU IOPHINYHOI HAyKH TaKUH MPOIEC He MOXIIMBHI 0Oe3 peaizamii Ipyroro
CKJIQJIHUKA TIPAaBOBOTO EKCIIEPUMEHTY — METOAOJIOTIUHOT0, PO3yMiHHSI HOTO K 3ac00y HayKOBOTO
Mi3HaHHS, 3JaTHOTO MPOJIEMOHCTPYBATH HACTIIKHA 3aCTOCYBaHHSA THX YW 1HIIUX HOPM MpaBa 0e3
HAIUICHHS iX 03HAKaMU 3arallbHOIPUHHATHOCTI.

OTxe, PaBOBUH EKCIEPHUMEHT Ma€ COLIANBbHO-IOPUANYHY IMPHUPOLY, ajie 3 eJIeMEHTaMHU
Jep KaBHOTO ympaBiiHHA. [Ipy IbOMy HEHTpaTbHUM HOTO eIeMEHTOM € HOPMH IipaBa abo 1opu-
JUYHUH 3MICT, IKHH Ma€ 4iTKO BUpaKeHHN 3a0e3redyBaibHUi a00 CepBiCHUE XapakTep i MOKIH-
KaHH 00CITyTOBYBATH COLiaIbHO-€KOHOMIUHI iHTEPECH CyCIIiIbCTBRA.

s 611611 IPYHTOBHOTO PO3YMIHHS CYTHOCTI IIPABOBOTO €KCIIEPUMEHTY SIK CKJIQJIHUKA 3aC0-
01B TIPABOBOTO PETYIIOBAHHSI ICHY€E TTOTPeOa YTOUHUTH AeDiHILIIO i€ KaTeropii FOPHIMYHOT HAYKH.
Jliis iporo Hacamrepe/ HeoOXiHO MPOBECTH aHai3 BKE ICHYFOYHMX Ta BIJIOMUX BITYM3HSHIHN 1OpH-
JIMYHIA HAyIll TOYOK 30PYy CTOCOBHO BU3HAUYCHHS TEPMIHY «IIPABOBUH eKcriepruMeHT» (Tadi. 1).

Tabmms 1
IMixxoan BUEHHX 10 BUBHAYEHHS «IPABOBOIO €KCIIEPUMEHTY» SIK KATeropii OpuINYHOI HAYKH

ABTOp IIpaBoBHii eKCIIEPUMEHT — Lie

BpEryJbOBaHa HOPMaMH IIpaBa MpoLeypa OCTYOBOTO OJlep KaHHS
JIOCBiTy 1010 pedopMyBaHHS MEBHOI Cepr CYCIIUTFHIX BiTHOCHH MIISTXOM
O.B. Ilyrpenko 3aCTOCYBaHHS HAyKOBO OOTPYHTOBAHUX IiIXO/IB, MOJICNICH, MEXaHI3MiB

3 METOIO MOUIMPEHHSI HO3UTHBHUX PE3YJIbTATIB Ha SIKOMOTa OLIbIIN
TEpUTOpiaJIbHUHN MpocCTip abo ranyss [6, c. 110].

opraHizoBaHa KOMIIETEHTHUM TIPABOTBOPYUM OPTaHOM armpoOartis
nepeu6aquaH1/1x 3aKOHOJIAaBYNX HOBOBBEJICHb B 06Me>1<eH0My MactTa0i st
NepeBipkr eEKTUBHOCTI, KOPUCHOCTI I GKOHOMIYHOCTI CKCIICPUMEHTAIBHIX
IPaBOBHX HOPM i anpau}oBaHH;[ ONTHMaJIbHUX BapiaHTiB MalOyTHIX
MIPABOTBOPYMX PillleHb 3arayibHO1 mii [4, ¢. 24-28].

METOJI yIOCKOHAJICHHS I€P>KaBHOTO YIPaBIIiHHS 3ac00aMM IIpaBa yepes
MepeBipKy iX edekTuBHOCTI [3, c. 72-74].

B.I. HukutuHCchbKUi,
1.C. CamomieHKO

L.I. Makapos

ampoOartist 3MiH y IPaBOBOMY KHTTi, KOJIM PE3yIIbTAT 3aJICKHUTh CaMe

BiJl FOPUANYHHUX YMOB, IIPEIMETOM € TMPABOBA AIsUIBHICTG 1 11 OKpeMi BUIH,
a B IKOCTI 3ac00i1B BUKOPHUCTOBYIOThCS IPaBOBi 3aco0H [5, c. 132—134].
IpoIeC ONePeIHEOT0 OOIPYHTYBAHHS TOTO YH 1HIIIOTO BayKJIMBOTO
CYCHLUIBHO-TIONITHYHOTO 3aX0/1y, SIKUi IPOBOJIUTHCS JIEPIKABOIO, SKIIIO

B.I1O. [Tanuenko,
B.A. KpacHoBa

B.B. Jlazapes R N
JIOLUTBHICTB IHOTO 3aX0/ly MOYKHA BU3HAYUTH YMOIIISTHO, O€3 IPaKTUIHOT
MIEPEBIPKU MPOMTOHOBAHUX Mojeneii [2, c. 7-10].
TaKHii METOx HayKOBOTO Ti3HAHHS Ta BIOCKOHAJICHHS YIPABIIIHHS COLIaIbHUMU
CHCTEMaMH, SIKUH peati3yeThes 3a JIOTIOMOTOFO IIJIeCIIPSIMOBAHOT 3MIHM YMOB 1X
C.A. SuxeBuu P Ye > i P M

(yHKLIOHYBaHHS Ha JIesKii 0OOMEXKeHI! TIIHLI 3 METOFO BUBYCHHS IIOBEIIHKH
CHCTEMH B HOBUX ymoBax [11, ¢ 122—-128].

TIpoIIec arpoOarlii 3aKOHOIABYMX HOBOBBEIEHb Ha OOMEXEHiH TepuTopii Ta
00ME)KEHHI 9ac 3 METOIO MPAKTHIHOI IIEPEBIPKH TOLUTFHOCTI Ta €PEKTHBHOCTI
H.B. UepBiHnCchKka | TPOEKTOBAaHOTO a00 BKE YMHHOTO 3aKOHY Y iHIIIOTO HOPMAaTHBHO-TIPABOBOTO
aKTa 1 MOYKIIMBOCTI MOAITBIIOTO IX BUKOPUCTAHHS Y OUTBII ITHPOKHX
Mmacmradax i nepeTBopeHHi B 3arajibHi npasmia [10, c. 257-259].
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AHaNI3yloud HaBeJICHI BUIIEC BU3HAYCHHS TPABOBOTO CKCIIEPUMEHTY MOYKHA JIIHATH BHC-
HOBKY III0/I0 BiJICYTHOCTI €IHOCTI TIOIJISITIB Cepell HAyKOBIIIB Ha HOTO 3MICT 1 Mpu3HaYeHHs. MOXXHa
3aMpOITOHYBATH YOTUPH OUTBII-MEHII YCTAJICH] MiXOAH A0 PO3YMIHHS CYTHOCTI IPAaBOBOTO €KC-
MIEPUMEHTY:

1. Mertononoriunuii (C.A. Aukesny, C. Tumuenko, C. bocran, B.M. €nb1ioB) [2; 6; 11],
KU BU3HAYa€ MPAaBOBUM EKCIEPUMEHT HacaMmepesa SK METOJ| Mi3HaHHS, MOXIMBO, HaBITh HE
CTLIBKH HAYKOBOTO, CKITBKY METOOJIOTIYHO-IIPAKTHYHOTO BU3HAYCHHS IIOTCHIIIHHO MOYKITMBOTO CTAHY
CHICTEMU IPABOBOTO PETYIFOBAHHS CYCIUIEHHX BiJHOCHH 32 YMOBH BHECCHHS TUX Y IHIIMX 3MiH.

Yacrimre 3a Bce 11l 3MIHHA CTOCYIOTHCSI YMOB peadtizaliii cycrimbHux BiqHocHH (C.A. SlikeBry)
[11] abo cTarTh MPUUHHOO MOSBH HOBUX SKICHUX O3HAK B 00 €KTI peryimoBaHHs. Mu 4acTKOBO ITiji-
TPUMY€EMO TaKy MO3HIIII0 BICHUX, aJie BOHA MOTPedye PO3IIMPEHHS, OCKUTHKH IIe TIPABOBHI EKCIICPH-
MEHT, SIKHH PO3IVISIA€ThCS Y TIPAKTUYHIM IUIONIHHI 1 TOBUHEH OyTH THCTPYMEHTOM ITi3HAHHS HE JOK-
TPHHAJIBHOTO, A MPAKTHYHOTO. MIeThes PO BUSHAYCHHS HOBHX SKOCTEH 00’ €KTy YHpPaBIIiHHS, HOTo
HOBHX MOXJIMBHX (D)OpM iCHYBAaHHSI, BPETYIIOBaHHS 400 BUKOPUCTAHHS SIKHX Y PErYISTOPHHUX IUJIIX
3a0€3MeUnTh 3arajJbHe 3pOCTAHHS ePEKTUBHOCTI CHCTEMH IPABOBOTO PETYITIOBAHHS.

2. ®opmansHo-opranizaniiauii (1.B. dar’sHoB) [8], sxkuil nependadae po3yMiHHS Tpa-
BOBOTO CKCIIEPUMEHTY SIK OHOTO 13 CHOCOOIB peani3alii JepxaBo CBOIX BIaJHUX (DyHKIIH.
JlocnigHUK CYyTTEBO OOTSIKY€E MOHATTS MPABOBOTO €KCIIEPUMEHTY, JO/IAI0UU EJIEMEHT «IIPaBOTBOP-
yocTi». Bin nepeadauae 000B’A3KOBY 1HTEJIEKTYaJIbHY JisSUIbHICTh OPraHy yNpaBIlliHHS, METOIO K0T
€ CTBOPCHHSI HOBOi HOpMH TipaBa. [Ipy 1IbOMy EKCIIEpUMEHTOM MOXKe OyTH HaBIiTh cama (opma
TaKol IiSUTBHOCTI, SIKa € HeTPaUIIHHOIO TSI KIIACHYHOTO TPOIECY 3aKOHOTBOPUYOCTI.

HoBi mpaBoBi perysisiTopy CTBOPIOIOTHCS Yepe3 MPOIECH MPSMOi IeMOKparii, a00 3a T0moMo-
TOI0 CYyTO HayKOBHX 1HCTPYMEHTIB FOPUIMYHOI HayKd, a00 BiAOYBa€ThCS IMITZIEMEHTAITISI MOJIETICH
MIPABOBOTO PETYIIOBaHHS 13 3aKOPJIOHHOT MPAKTHKHU Yy HamioHanbHy. Came Taka ¢opma JisuIbHO-
CTi OpraHiB Jep>KaBHOI BJIaJH HacaMIlepes i MOBMHHA 3[iHCHIOBATHCS Yepe3 MPAaBOBE MOJCIIIO-
BaHHS Ta MMPABOBUH CKCIIEPUMEHT, OCKIIBKH yKpail CKJIaHO BU3HAYNUTH 3aCTOCOBHICTH 1 MOXKJIMBI
HACIIIJIKK BiJl BIPOBAPKEHHS HETHUIIOBOI JUIsl HAIIOHAJIILHOTO 3aKOHOAABCTBA MOJIEIIi MPaBOBOTO
peryJIroBaHHS.

3. Inctpymentanshuii (B.1O. [Tanuenko, B.A. KpacnoBa) [5], skuii nependadae BU3HauCHHS
MIPABOBOTO €KCIIEPUMEHTY K €JIeMEHTY 3ac00iB PAaBOBOIO PEryJIIOBaHHA CYCHIIBHUX BiJHOCHH.
Bin BHCTymae sk caMOCTIHHUI 3aci0, OCKIIBKM 00’ €KTHBHO y Mpolieci Horo peaiizaiii BiaOyBa-
€ThCSI PETYJIFOBAHHS CYCITUIBHUX BIJIHOCHH 200 B OKpEMill MiCIIEBOCTI, 200 II0JI0 OKPEMOT KaTero-
pii oci6. BiH He Mae 3aralibHOJICPKABHOTO 3arajbHOCYCITIIIBHOTO XapaKTepy Ta BU3HAHHS, a TOMY
SIK TIOBHOI[IHHHMI CaMOCTIHHHMIA 3aci0 TPaBOBOTO PETYITIOBAHHS PO3IIISIATHCS HE MOXKeE. 3arpoBa-
JokeHHs TokanmbHUX 3MiH (C.O. [TTyXeHpKHiT) MOKe MaTH TOCHTh Herepea0aqyBaHuid e(heKT, SIKIO0
NoAIOHMI MeXaHi3M peajizamii Takux 3MiH Oy/ie 3aCTOCOBaHUM B YMOBaX iHIIOI MiCIIEBOCTI.

4. Axcionoriuno-orninounuii (B.B. Jlazapes, H.B. Uepsinceka, I.I. Makapos, B.1. Hukutun-
cekuid, [.C. Camomienko, O.B. [Tyrpenko) [2; 3; 9; 10], sixuii nepenbayae BAKOPUCTAHHS IPABOBOTO
EKCIIEpUMEHTY SIK 3ac00y BH3HAYCHHS €(EeKTHBHOCTI KOPUCHOCTI i EKOHOMIYHOCTI €KCIIEpUMEH-
TaJabHUX npaBoBux HOpM (B.I. Hukutuncekuii, I.C. Camorienko [4]) abo sk 3aco0y BUMIpIOBaHHS
CTYTICHS BIIIIOBIIHOCTI JCP:KABHOI MOJMITUKU THM LIHHOCTSIM, SIKi BXE iCHYIOTH y CYCIIUIBCTBI,
ayie YHEMO)KJIMBIIIOIOTh ITiABHIICHHS €(EKTUBHOCTI IIPABOBOTO PETYIIOBAHHS TPAJIUIITHUME IS
TaKOTO CYCIUIBCTBA 3aCO0AMH.

Mu oromKyeMOoCst 3 TOYKOO 30py HABEICHUX BHIIE AOCHTITHUKIB, IO IIPABOBHHA EKCIICPH-
MEHT HacaMIepesl JEMOHCTPY€E PiBeHb €()eKTHBHOCTI MTPABOBOTO PETYINIOBAHHS, EKCTPAITOIIOIOUH
Horo HeTpaaMIliliHI, HETUTIOBI, HOBI 3acO0M MPaBOBOTO peryntoBaHHsA. OTXxe, TOJOBHE, 10 Hece
B €001 HOT0 3acTOCYyBaHHS, — II¢ OTPUMaHHS a00 anpoOdarlisi HOBeJl PAaBOBOTO PETYJIIOBaHHS. 3a
TaKUX YMOB IPaBOBHIA €KCIIEPUMEHT 00’ €/IHY€E B c001 1 mi3HaBalmbHY (QYyHKIIiO (B 11 mpakTHUYHOMY
PO3YMiHHI), 1 MOXE PO3MIAAaTHCA SIK (hopMa AiIbHOCTI ACP:KaBHUX OPraHiB, 1 OTHOYACHO BUCTY-
1aTy eJIeMEHTOM (depe3 paBoBi HOBEIN) 3aC001B PEryIIOBaHHS CYCIIIbHUX BiIHOCHH.

Tak camMo TPaBOBHUIl EKCIICPUMEHT MOKE BUCTYIIATH IIEBHUM MipHIIOM e(heKTHBHOCTI Jiep-
JKaBHO-YTIPABIIHCHKOTO BILTUBY Ha cycniipHi mponecu (O.B. [Tyrpenko [7]), ane He OB’ I3aHUX i3
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TPSIMAM BIUTHBOM Ha 3MICT IIMX BiJIHOCHH, a JIUIIC Ha CIIPUHAHSITTS HOBUX 3aC00IB PEryIIOBaHHS,
SIKi 3aCTOCOBYIOTHCSL B PAMKaX CKCTIEPUMEHTY. V' 1BOMY, Ha HAIly IyMKY, HEeoOXimHO BOayaTu
aKC1OJIOTIYHUI €IEMEHT BU3HAYCHHS CYyTHOCTI IIPAaBOBOTO CKCTICPUMEHTY.

Takum YHHOM, MU TIPHXOMMO JI0 HEOOXiTHOCTI YTOUHUTH TEPMIH «IIPABOBUI CKCIICPUMEHTY.
BusHaunTH 0Oro oHO3HAYHO JIOCUTH CKIIAIHO Yepe3 0araroacrleKTHICTh Ta YTHIITApHICTh TpaBo-
BOTO CKCIIEPUMCHTY SIK JUIst 1inei TPABOBOTO PEryITIOBAHHS, Tak 1 1s 1inei JIOKTPHHH FOPHIHIHOL
HAyK{ B KOHTEKCTI YTOYHEHHS METOIOIOTIYHOTO IHCTPYMEHTAPIO AEPKABHOTO YIIPABIIiHHSL.

Tomy BiICTOIOEMO HEOOXITHICTh BU3HAYUTH IPABOBUI EKCIIEPHMEHT Y ABOX PO3YMiHHSIX:

— B IIUPOKOMY — IPABOBUI €KCIEPHMEHT — IIe CIOCiO ampoOarii Ha MPaKTUI B yMOBaxX
00MEXEHOTO IPABOBOTO PETYIIOBAHHS i€BOCTI HOBHX JIEP)KaBHO-TIPABOBUX 1HCTPYMEHTIB;

— Y BY3bKOMY — IIPaBOBHH EKCIIEPUMEHT CIiJ] pO3IIAAATH SK €IEMCHT 3ac00iB IPaBOBOTO
PEryIIOBaHHS CYCHUTPHHUX BITHOCHH, IO OXOILIFOE OOMEXEHE KOJI0 00’€KTIB PEryaroBaHHS Ta/abo
0ci0, Ta/abo TEPUTOPIFO JICPIKABH, METOO SIKOTO € TIEpEeBipKa OYIKYBaHOT €()EKTUBHOCTI PETyIISITOP-
HOI CIIPOMOYKHOCTI 3aIPOBAKyBaHHX JCP/KABOI0 HOPMATHBHO-TIPABOBUX AKTIB JJISI iX MOAAIBIIIOTO
KOpEryBaHHs Ta 3aCTOCYBAaHHS Ha BCil TEPUTOPIi Iep>kaBH 32 YMOBH YCIIITHOCTI €KCIIEPUMEHTY.

M He TOTOAKY€EMOCS 3 TOUKOIO 30py pociiichkux gocnigaukis B.M. €1snosum i B.B. Jlaza-
peBuM [2], SIKi BBaXaroTh, 1[0 MPABOBUI EKCIIEPUMEHT € CAMOCTIITHUM 3aCO00M MPABOBOTO pETy-
JIFOBAHHS 200 M0 B MEXKaX IPABOBOIO EKCIIEPHMEHTY 3aCTOCOBYETHCS 3aCi0 MPAaBOBOIO PEryIIO-
BaHHS, ¢(DEKTHBHICTh SKOT0 BU3HAYAETHCS 32 JOMOMOIO0 YMOBUBOAY. HaTtomicTe MU MOIiNsIEMO
TOYKy 30py nociigHukiB B.1. Hukutuncbkoro Ta I.C. CamorieHko [4] CTOCOBHO TOTO, 110 came TIij1
9ac MPOBEICHHS MPABOBOTO EKCIIEPUMEHTY iCHY€ MOXKJIMBICTh BH3HAUYCHHS pEabHOI yTHIIITap-
HOCTI Ta paIlioHaJbHOCTI 3alIPOIIOHOBAHUX JIeP)KaBHUM OPTaHOM 3MiH MOJIeJeH 1 criocobiB pery-
JIFOBaHHS CYCITUTbHUX BiJHOCHH.

Cepen BITYM3HSHAX HAYKOBIIIB HAHOUIBII BIYYHHM, Ha HAI MTOTJISA], € BU3HAYCHHSI, 3aIpO-
nonosane H.B. Uepgincekoro [10]. Jocmiganis 6epe 3a 0CHOBY ITporec anpodarlii HOBOBBEICHB,
SIK1 3aMIPOBAKYIOTHCS] BHACIIIOK 3MiHM [TPABOBOTO PETYIIIOBAHHS OpraHaMHU JIEPKABHOT BIIAIU THX
YM {HIIUX CyCHIJIbHUX BiTHOCHH.

BucnoBku. OTxe, BCce BUKIIJICHE BUIIE J]A€ HAM 3MOT'Yy BCTAHOBUTH, IO TIPABOBHI CKCIICPH-
MEHT € HE TOTOXXHUM JICP>KaBHO-IIPABOBOMY CKCIICPUMEHTY, a SBHIIEM OUIBII 3aralbHUM, OCKUTBKU
TIPaBO TBOPEHHsI — Ii¢ (DYHKIISI OpPraHiB IepKaBH, a MPABO3aCTOCYBAHHS MOXKE 3MIIHICHIOBATHCS 3HAYHO
IIHPIIEM KoJToM 0ci0. Lle o3Hauae HeOOXIAHICTh YITKOTO BiZIMEKYBaHHS ITPABOBOTO €KCIIEPUMEHTY BiJI
JICP’)KaBHO-TIPABOBOTO EKCIIEPUMEHTY, OCKUJIBKH B HUX Pi3HI 32 CBOIM 3MICTOM MEXaHI3MH peatizarlii.

TaxuM 9HOM, TIPaBOBHUIT EKCIICPIMEHT € Ha3BHYAHO CKIIAJHUM IOPHINIHAM (HCHOMCHOM,
SIKMW Ma€ CYTTEBI BIIMIHHOCTI gin COIIAJTLHOTO €KCTIIEPHMEHTY, a TAKOXK BIJPI3HSAETHCS BiJl JIEpPIKaB-
HO-TIPABOBOTO eKCIICPUMEHTY. H0ro 03HaKH IeMOHCTPYIOTH CaMOOCTaTHICTh IIHOTO cnoco6y nepe-
BipKH e(beKmBHocn perymaTopHoi CHpOMO)KHOCTl HOPM 11paBa a00 MPaBOBUX MEXaHI3MIB, sIKi HUMH
MOPOJDKYIOTHCS 1 SIKi HE MaJI BiMOBIIHUX aHAJIOTIB Y HaHIOHaJILHOMy 3aKOHO/IABCTBI.

Jnst Toro, mo0 MOCITrTH MaKCHMAadbHOI yTHIITAPHOCTI OTPUMYBAHUX BHACIIOK MPOBE-
JICHHSI TPABOBOT'0 CKCIICPUMEHTY PE3YIIBTATIB, BAXKIIUBUM € JICTEPMIiHAIlSI HOTO CTPYKTYPH, BH3HA-
YECHHS 0COOJIMBOCTEH KOMIIOHEHTIB SIKOi JaCTh 3MOTY OB PaIlioOHAIEHO BUKOPUCTOBYBATH HOTO
MIPOTHOCTUYHHH OTCHITIA.
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COLIAJIBHA TU®EPEHIIALNIS HACEJEHHS - OAUH 3 OCHOBHUX
GAKTOPIB KPAXY PAJIAHCBKOT' O JIAAY AK BYPKYA3ZHOI PEBOJIIOIII

VY crarTi mpoaHaiizoBaHO OCOOIMBOCTI COIAJBFHOTO PO3ILIAPYBAHHS B pajsiH-
CBKOMY CYCIJIBCTBI, 110, HA JYMKY aBTOPIB CTaTTi, CTaJ0 OJHIEI0 3 OCHOBHHUX
IOPUYMH Kpaxy pajsHCBKOTO Jialy, a TAKOXK BHUCYBA€EThCS TIlOTE3a MPO Te, IO Kpax
paIsTHCBKOTO Jiaay OyB 3a CBOEIO CYTTIO OypiKya3HOIO peBoonicto. BusHaueHo, mo
nmudepeHIianis piBHIB KHUTTS HACEICHHS B PaJITHCHKOMY CYCHUIBCTBI ITPOXOIUIIA HE
CTUTBKH 3a JIiHI€I0 OQIIIHHIX BIIOMOCTEH BHUIaul 3apIuiaTi abo TMEeHCId, CKIJIbKH 3a
MOYKITMBICTIO JOCTYITY 0 MarepianbHux Omar. [IpuBaTHa BracHICTH HEe Majia >KOITHOTO
3HAYCHHS B COI[IAJIbHOMY PO3IIApyBaHHI, 1 I0X1Jl 3arajioM OyB HACJIiJIKOM COIliaJib-
HOTO CTAQHOBHINA, a HE HOTro BH3HAYAILHUM (akropoM. CoIliagbHe po3IIapyBaHHI
BH3HAYaJIOCS HE TUIBKH W HE CTUTBLKU PO3MIpOM 3apO0ITKY, CKIJIbKH CAHKIIIEI0 BIIAJIH,
17ICOJIOTIYHOI YCTaHOBKOKO. biaromonmyyds OymyBasiocsi Hacamrepen Ha TpuBiiei,
TOOTO OTPHMAaHHI MaTepiaIbHUX OJlar 3ropH, a HE Ha NMpHA0aHHI iX 32 caMOCTIHHO
3apo0iieHi rpoiii. 3aKoH JKOPCTKO 00MEXKYBaB YCi MOMKITMBOCTI JIIsl HE3aJIEKHOTO Bijl




