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OCOBJIMBOCTI BIJIIKOAYBAHHS KON
BIJ KPUMIHAJIBHOI'O ITPABOIIOPYIIEHHSA
Y KPUMIHAJIBHOMY ITPOBAJI’KEHHI 3A PILIEHHAM CYOY

CTarTIO NPHUCBAYEHO aHAJI3Y TCOPETHUYHMX 1 MPAKTHUHHUX MPOOIeM, sIKi CTOCY-
FOTHCS BIILIKOAYBaHHA MIKOJY Y KPUMIHAJIBHOMY MPOBAPKEHHI 3a PILICHHSIM CYIy.
Ha mincraBi ananizy nonoxkens ynHHOro KITK Yipainu, myOnikaiiil npakTHKiB, Hay-
KOBIIIB 1 BITYU3HAHOI CyI0BOI NPAKTUKK BU3HAYEHO KOJIO MPOOJIEMHUX MUTaHb, 110
BHUHHKAIOTH IIiJ] YaC JOTPUMAaHHS BUMOT KPHMiHAJIBHOTO IPOIECYabHOTO 3aKOHO-
JIABCTBA 1110J10 (hOPMU Ta 3MICTY IUBIIHHOTO MO30BY, YaCOBHX MEX IMOJadi IIHBUIb-
HOTO TI030BY, MOMEHTY Ta MOKJINBOCTEH HaIaHH T0Ka3iB Ha i ITBEPIKESHHS INBLTb-
HOTO TI030BY B CY/li, HEMOKJIBOCTI JJOTIOBHEHHSI UM YTOYHEHHS IUBLIFHOTO TTO30BY,
CTSITHEHHSI CYZIOBOTO 300Dy 3a MOJaHHS [IMBUTLHOTO MO30BY Y KPUMIHAIILHOMY TPO-
Ba/KCHHI, BpaXyBaHHS BUMOI' PO3YMHOCTI ¥ CIIpaBeIMBOCTI IiJ Yac BU3HAYCHHS
PO3MIpy BiJIIKOTYBAaHHS.

3BEpHYTO yBary Ha Te, 10 y 3MICTi IIUBUILHOTO MO30BY HE 3aBXKIU HABOIATHCS
HaJIeKH1 OOTPYHTYBaHHS KOKHOI BUMOTH 200 He 3a3Ha4al0ThCs JI0Ka3M, K1 MiATBep-
JUKYIOTh HaBezIieH1 00cTtaBrHM. HaBeieHO BIIOMOCTI, 1[0 MAtOTh MiCTUTHUCS B IIUBLITb-
HOMY IT030Bi, SIKHI ITOJAHO Y KPUMiHAJIHHOMY IPOBAKCHHI, OKPIM THX BUMOT, IO
3aKpIIJICHI B IUBITBHOMY MPOIIECYyaTbHOMY 3aKOHOIABCTRI.

OOrpyHTOBaHO, 110 TOTPIOHO BPaxOBYBATH BUJI 1 pO3MIp IIIKOJH, 3aBAaHOT KpUMi-
HaJIEHIM TIPABOIIOPYIICHHSM JI0 TIpeIMeTa JOKa3yBaHHA Y BCiX BHMankax. Jlo Toro x
PO3Mip IIIKOJIH, 3aBJaHOT KPUMIHAIBHAM TPABOMOPYIICHHIM, 3aBXK/I TIOBUHEH Oy TH
BiOOpa’keHNH B OOBUHYBAJIIFHOMY aKTi.

3anpononoBano AonoBHUTH cT. 128 KIIK Ykpainu nojgoxeHHsIM 1070 HaJlaHHs
MpaBa MUBIIHPHOMY MO3MBaYy JOTIOBHIOBATH 200 YTOYHIOBATH MO30BHI BUMOTH Tij
4ac KPUMIHAJIBHOTO POBAKECHHSI.

HaBeneno npuknaau i3 cynoBoi npaktuku BepxoBHoro Cyay 1070 HelpaBHiIb-
HOCTI CTSTHEHHSI 3 00BUHYBau€HOTO CyA0BOT0 300Dy MiJl Yac BUPIILIEHHS HUBIIBHOTO
[I030BY B KPUMiHAIEHOMY TIPOBaKCHHI.

Po3xputo BUMOTH, SIKi TOTPIOHO 0OOB’SI3KOBO BPaXOBYBATH i/l YaC BH3HAUCHHS
PO3Mipy BiJIIIKOYBaHHS, 10 IKHX BIJTHOCSTH PO3YMHICTB 1 CIIPaBEJIMBICTb.

Knrouosi cnosa: 6i0wiko0ysants wkooOu, YusiibHuil N0308, U0 i po3MIp wKoou,
gopma ma smicm no308HUX 8UMO2, npeOMem 0OKA3YEAHMHSL.

Petruk O. M. Peculiarities of compensation for damage from a criminal
offense in criminal proceedings by court decision

The article is devoted to the analysis of theoretical and practical problems
concerning compensation for damage in criminal proceedings by a court decision.
Based on the analysis of the provisions of the current CPC of Ukraine, publications
of practitioners, scholars and domestic jurisprudence, the range of problematic issues
that arise during compliance with criminal procedure law on the form and content
of civil lawsuits, time limits for filing a civil lawsuit, time and possibilities
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of evidence civil lawsuit in court, impossibility to supplement or clarify the civil
lawsuit, collection of court fees for filing a civil lawsuit in criminal proceedings,
taking into account the requirements of reasonableness and fairness in determining
the amount of compensation.

Attention is drawn to the fact that the content of a civil lawsuit does not always
provide adequate justification for each claim or does not provide evidence that
confirms the above circumstances. The information that should be contained in a civil
lawsuit filed in criminal proceedings is provided in addition to those requirements
that are enshrined in civil procedural law.

Itis substantiated that it is necessary to take into account the type and amount of damage
caused by a criminal offense to the subject of evidence in all cases. In addition, the amount
of damage caused by a criminal offense must always be reflected in the indictment.

It is proposed to supplement Art. 128 of the CPC of Ukraine provisions on
granting the right to a civil plaintiff to supplement or clarify the claims during
criminal proceedings.

Examples from the case law of the Supreme Court on the incorrectness
of the collection of the accused court fee in resolving a civil lawsuit in criminal
proceedings are given.

The requirements that must be taken into account when determining the amount
of compensation, which include reasonableness and fairness, are disclosed.

Key words: damages, civil lawsuit, type and amount of damages, form and content
of claims, subject of proof.

Beryn. Bignosinao no Koncrutynii Ykpainu jqrofuna, ii ®KHUTTSA 1 37I0pOB’S, YeCTh 1 Till-
HICTh, HEJIOTOPKAHHICTH 1 Oe3Meka € HAWBUIIIOK COIIATBFHOO IIHHICTIO, & YTBEP/KCHHS i 3a0e3-
MICYCHHS MPaB 1 CBOOOJ JIFOMMHM Ta IXHIX TapaHTii BU3HAYAIOTh 3MICT 1 CHPSMOBAHICTh JISUTBHO-
CTi AepskaBu. Jlep’kaBa MOBHHHA HAJEKHUM UYMHOM 1 BCIMa MOXKIIMBUMH 3ac00aMU TapaHTyBaTH
Ta 3a0€3MeUnTH OXOPOHY 1 3aXMCT MPaB 1 3aKOHHUX 1HTEpeCciB (i3MYHUX I IOPUIUYHUX OCi0, 110
TaKOX HAJEKUTh 10 3aBIaHb KPUMIHAIBHOTO MpOBaKEeHHs (CT. 2 KpumiHanbHOTO mpouecyaib-
Horo kozekcy Yipainu (mam — KIIK)). Lls mo3uiist mommmproeTsest Ha peaizaliiio mporecyaaTbHIX
mpaB 0ci0, SKi 3a3HAIM MPOTUIPABHHX Iii 010 cebe, 30KpeMa BiAIIKOIYBAaHHS IIKOAH, 3aBIaHOT
KPUMiHAJIEHIM TPaBOMOPYIICHHSIM.

HaykxoBuM po3poOJIeHHSM MTUTaHb BiIIKOAYBAaHHSI IIIKOJU Y KPUMIHATLHOMY TIPOBaJKECHHI,
30KpeMa IMOJaHHs W BUPIMICHHS LUUBUILHOTO 1MO30BY, 3aiimamucs: C.A. Ampnept, B.®. Boiiko,
b.JI. Bamyx, M.I. Tomogsceknii, [.I1. Kozauenko, H.C. Kpapuenxo, O.I1. Kyunnceka, B.T. Hop,
C.B. CwmipaoBa, M.€. Illymuiio Ta iHII BYEHI, IPOTE PO3BUTOK MPOIECYATBHOTO 3aKOHOIABCTBA
3YMOBJIFOE HEOOX1HICTh TIPOBEIICHHSI MTOJAIBIITNX HAYKOBUX JIOCIIKCHb.

IMocTanoBKa 3aBAaHHs. METOI CTaTTi € JOCTIKCHHS OCOOIMBOCTEH BIJIIIKOYBaHHS
IIKOAM B KPUMIHAIBFHOTO MPABOIIOPYIIECHHS Y KPUMiHATBHOMY MPOBAKEHHI 32 PIIICHHSIM CYIY.

Pe3ysbraTn pocaifskeHHsl. 3TifHO 3 KPUMIHAJIBHAM IPOIECYaJbHUM 3aKOHOIABCTBOM
1 TIO3UIi€10 BUCHUX, 3ac00aMH BiAIIKOYBAaHHS IIKOAW MOXYTh OyTH a00 JOOPOBINbHE BiIMIKOAY-
BaHHSA, a00 KpUMiHAJIBHO-IIPOLIECYaTbHA PECTUTYIIisI, a00 MUBUILHUIN 1030B [8, ¢. 14]. Moxemo
0e33acTepeKHO CTBEPIKYBATH, 110 10 HAWIOLIMPEHIIIOro Ta €IUHOTO CIIOCO0Y BiAIIKOAYBaHHS
IIKOJIM Ha MPAKTULI HAJIEKUTh CTATHEHHS 3T1IHO 13 CYIOBUM PILLIEHHSM 3a pe3ybTaTaMU PO3IIIsIY
[UBIIFHOTO MO30BY B KPUMiHAIEHOMY IIPOBAIKCHHI.

Ll myMKa TiATBEpIKYETHCS THM, IO IUBUTFHUN MO30B Y KPUMIHAIBHOMY ITPOBAKCHHI
MOC1JIa€ MIEHTPAIIbHE MiCIle Ta € HAWOUTBII TOCII/PKYBAHUM 1 3aKOHOJIAaBYO BPETYIHOBAHUM 1HCTH-
TYTOM KPHUMIHAJIBHOTO MPOIECYaIbHOTO MpaBa. Ha BinMiHy BiJl MPaBOBUX IHCTUTYTIB, TIOB’s3a-
HUX 13 JOOPOBUILHUM BiJIIIKOIYBaHHSIM IIIKOJH, 3aBIaHOI 3JIOYMHOM, YA KOMITCHCAITIEI IIKOIH
KOIIITOM JIep’KaBH, IHCTUTYT IUBLILHOTO ITO30BY M€ JIOBT'Y iCTOPiIO CBOTO PO3BHUTKY B 3aKOHOJIAB-
CTBi YKpaiHH.
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Bigmosimao 10 4. 1 cr. 128 KIIK Vkpaian ocoba, siKiii KpUMiHAJIBHAM IMPaBOMOPYIICH-
HsIM a00 1HIIUM CYCITIJIbHO HEOEe3MEeUHUM JiIsTHHSIM 3aBJIaHO MAiHOBOI Ta/ab00 MOPaJIbHOT MIKOJH,
Mae TpaBo MiJ Yac KPUMIHAJIBHOTO MPOBA/KCHHS IO MOYATKY CYIOBOTO PO3IISANY Mpen’ sIBUTH
IUBITBHANA TI030B. K0 3BepHYTHCH 10 4. 2 cT. 347 KIIK Ykpaiau, To MOkeMO TOOaYuTH, 1110
CYJOBHUI1 pO3IVISIIT HOUYMHAETHCS 3 OTOJIONICHHS IIPOKYPOPOM KOPOTKOTO BUKJIATy OOBHHYBAJIHHOTO
aKTa, SKIIO YYACHUKH CYJIOBOTO MTPOBA/KEHHS HE 3asBUIIM KJIOMIOTAHHS PO OTOJIOIIEHHS OOBHUHY-
BaJILHOTO aKTa B MOBHOMY 00cs3i. ToOTO Ticiist BUCTYITy IPOKYPOPpa HAAETHCS CIIOBO LIUBUTLHOMY
MO3UBaYeBi y pasi 3asBJICHHS IUBUIBHOIO MO30BY. SIKIIO HOro He 3asBiIEHO 10 LOTO MOMEHTY,
3aJIMIIAETHCS OCTaHHIHM LIaHC HOTO MOAATH, YUM 3a0€311eUNTH CIPaBeAIUBE BIJHOBICHHS MOpYILIe-
HOTO [PaBa IMOTEPIILIOTO.

3a3HaueHNX YaCOBUX MEXK ITOJadi IIUBUITFHOTO TI030BY OTPiIOHO JOTPUMYBATUChH, OCKITBKH,
3TiIHO 3 IIMBUTFHUM IPOLIECYAILHIM 3aKOHOIABCTBOM, ITO3MBAY 3000B’I3aHUH TOAATH 10 MTO30B-
HOT 3asBH BCi HasBHI B HbOTO JIOKa3H, IO MIITBEP/DKYIOTh OOCTaBUHH, HA SKUX TIPYHTYIOTHCS
1mo30BHI BUMOTH (4. 5 cT. 177). OnHak e nonoxeHHs cynepednthb 4. 4 cT. 291 KIIK Vkpainu,
y SKil BUKJIaIeHO 3a00pOHy HAaJaHHS Cyly IHIINX JOKYMEHTIB, OKPIM THX, II[0 TIEPeI0auCHO IIi€F0
HOpMOI0. BiINOBiAHO, BiICYTHSI MOXKJIMBICT MPOBEICHHS OyAb-SIKUX CIIAUUX (PO3LIYKOBUX) MiH,
10 TATHE 32 COOOI0 HEMOXKJIMBICTD JIOKa3yBaHHS [IUBIIBHOTO MO30BY, TAKOXK LIUBUILHHUHA BiAMNOBI-
Ja4d (pakTUYHO MO030aBISIETHCS MOXKIIMBOCTI 03HAMOMITIOBATHCH 13 MaTepialaMu, IO CTOCYIOThCA
[UBUIBHOTO 1MO30BY [ 1, ¢. 15].

ToOGTO yMOBa nmoAaTH LUMBUIBLHUIA MO30B A0 MOYATKYy CYIOBOTO PO3MISAAY CIOHYKA€e MOTep-
MIOTO T pOOHUTH Ha CTaii JOCYIOBOTO PO3CIiAYBAaHHS YH IIATOTOBYOTO CYIOBOTO 3aciTaHHS.
OxpeMo TOTPiOHO 3BEpHYTH YBAary, IO y pa3i MOBTOPHOTO PO3IIBIAY CIIPABH IMICIS CKACyBaHHS
BHPOKY MOTEPILNNH (TI03UBaY) BTpadac MpaBo Ha MOIady IMUBITHHOTO ITO30BY B MEXaxX KPHMiHaIIb-
HOTO NpoBa/UKEHHA. Ll Te3a miaTBepmKyeThCs pillleHHSIM €BPOIEHCHKOTO Cyly 3 TpaB JTIOAWHU
«KamenoBa nporu bonrapii». [lin yac npoBamkeHHss KamMeHOBa He CKOpUCTANacs MOMKIJIHMBICTIO
MOJIaTH IIMBUTLHUH MO30B, SK 1€ 3pOOWIIM 1HIII TOTEpIiI, a 3MIHCHIIA 1€ JIMIIE TICJIs TOTo, 5K
anessALiiHuN Cy/ Yyepe3 NOMYIICHI PolecyanbHi MOPYIICHHS TIOBEPHYB CIIPaBy Ha CTail0 MOIe-
PEIHBOTO CIJICTBA (TEPMiH 3a 3aKOHOAABCTBOM Pecmy6miku bonrapii). Cya, sikuil yce xk 3acynuB
BunyBaris JTII, BU3HaB kKiHKY CTOPOHOIO Yy CIpaBi, OJHAK 3aJMIIUB 11 3asBy 0e3 po3rsny. Lle
MOSICHIOBAJIOCA THUM, IIO MOJIOKEHHS KPUMIHAIBHOIO MPOLECYaTbHOIO KOJIEKCY BUMAaraloTh, abu
OUBLIEHHUH 11030B OyJI0 Ipea’ sIBICHO A0 MOYaTKy PO3NILAY CIpPaBH, a HE Micis I HOBEpPHEHHS Ha
JIOZIATKOBE PO3CITiTyBaHHs [2].

Hey3romkeHicTs KpEMIHATBHOTO MPOIIECYaTbHOTO Ta IIUBUTFHOTO MPOIIECYyaTbHOTO 3aKOHO-
JIABCTBA IIOJI0 Yacy HaJTaHHS TOKa3iB 10 IO30BHOI 3asBU aKTHBHO BUKOPUCTOBYE Y CBOIH MPAKTHUIII
CTOpPOHA 3aXHCTY.

Mo Toro x, BukopucToBytoun TaymadeHHs HopM KIIK Ykpaian Ha KOpHCTB 1i103pIOBaHOTO,
OOBHHYBAYCHOT0, 3aXMCHUKH 3aIepPEUyIOTh MO/ady IIMBIIBHOTO MO30BY OE3MOCepeHbO Cyay 10
MOYaTKy CyRoBOTo po3msaay. OOrpyHTOBYIouH THM, 1m0 4. 1 cT. 128 KIIK Ykpainu nepenbaueno
IIPaBO 0coOH, SAKil KpUMiHAIBHUM MPABONOPYIICHHAM a00 iHIINM CYCHIJIBHO HeOe3MeUHUM JisH-
HSM 3aBJaHO MaifHOBOi Ta/ab0 MOpaJibHOi LIKOAM, NPEA’SBUTH LMBUIBHUI MO30B A0 TOYATKY
cyzoBoro posrisiay. ToOTo 3aKoHOAaBelb BCTAHOBHB, 1110 MIPABO Ha MOJAHHS LUBLIHHOTO MO30BY
B IOTEPIILUIOTO0 BHHUKAE JIMIIE 32 HAsBHOCTI BCTAHOBICHHSA (PAKTYy KPUMIHAIBHOTO MPaBOIIOPY-
IICHHS, [0 MOXKJIMBE JIUIIE B pa3i IOCTAHOBJICHHS CYIOM OOBHHYBAJIFHOTO BHPOKY Ta HaOyTTS
HUM 3aKOHHOI cwiH [5]. Ha myMKy aiBOKaTiB-3aXHMCHHKIB, 1€ TIOJIOXKEHHS OPYIIYE 3acamy Ipe-
3yMITIIi HEBHHYBATOCT1, OCKUIBKU CYyJI, JIOJYYHBIIN [IUBUTLHHUHA TI030B JI0 TIOYATKY CYJOBOTO PO3-
IJIS1TY, 3a3/1aJIeTiIb BU3HAE 0OBUHYBAY€HOTO BUHHAM Y CKOEHHI KPHMIiHAJIBHOTO TIPAaBOIIOPYIIICHHS.
HaBpsin un Taka mo3uilisi € mepeKOHINBOK, OCKUIBKH TIPE/1 IBJICHHS IIUBITLHOTO MTO30BY — II¢ OJIMH
13 IPaBOBUX CHOCOOIB 3aXUCTy MOPYIICHUX MPAB MOTEPIIINX i3 METOIO BiAIIKOTYBAHHS IIKOIM
3aBJaHOi KPUMIHATBHUM MPABOMOPYIIEHHSIM. 3aKOHOJaBEIlb YiTKO BU3HAUYMB MEXKi 1M0/1aui [IUB1JTb-
HOTO T030BY /10 MOYATKy CyAoBoro posmisaay. Cyanas He OLiHIOE LMBIIbHUII TO30B mijJ yac Horo
JOJY4YEHHs 0 KPUMIHAJIBHOTO MPOBADKEHHS, a/pKe JOKa3yBaHHS MiACTaB 1 PO3MIpy LUBUIBHUX
BHUMOT 3/IIICHIOETHCSI CaMe 1] 4ac CyJA0BOTO PO3IVIsAY, a OIliIHKA B HApaI4uii KiMHATI.
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Kpim Toro, moTpiOHO 3BEpHYTH yBary Ha 3MicT 1 pOopMy HHUBIIBHOTO 1Mo30BY. Y. 4 cT. 128
KIIK VYkpainu nepembadeHo, 10 MUBUIBHUN T030B, 3asBJICHHUN ITiJ] 9aC KPUMIHAJILHOTO MPOBa-
JUKCHHS, 32 CBOEIO IMTPABOBOIO MIPHUPOIOIO € TOTOKHUM 13 IIUBITEHIM ITO30BOM, IIIO TIPE]T SIBIISTFOTHCS
B ITOPSIIKY IIUBIIBHOTO CyounHCTBA. He poskpuBaroun 3micty 1. 175 LIIK Ykpainu, y skiit 3akpi-
IUICHO BUMOTH TTO30BHOI 3a51BH, MOTPiOHO 3BEpHYTH yBary, 10 B IUBIIFHOMY IT030BI MiJ 4ac KpH-
MIHQJIBHOTO TIPOBAKEHHS, & HEPIIKO ¥ MijJ Yac HMBIILHOTO, HE BKAa3yIOThCS: TOIITOBUI 1HACKC;
iM’s Ta 1O GATHKOBI CTOPIH Ta IHIIMX YYaCHHUKIB MPOBAKEHHS, peecTpaliiHuil Homep 00IiKOBOi
KapTKH TJIaTHUKA MoJaTkiB (a1 pisuunux ocid) abo HoMep 1 cepist macnopra it Gi3uIHUX 0Ci0 —
rpoMaisiH YKpaiHu (SKIIO Taki BIZOMOCTI IIO3UBAYy BiJIOMi); BCTAHOBJICHI HOMEPH 3aC001B 3B’ SI3KY,
0(iniitHOT eIEKTPOHHOT aJPeCcH Ta aIPeCcH SIIEKTPOHHOI ITOIITH; [iHA TI030BY, PO3PAXYHOK CYM, III0
CTSTYHOTBCS; 3a3HAUCHHS JIOKA31B, 10 MiATBEPIKYOTh BKa3aHi 00CTaBHHH; BIJIOMOCTI PO BIKUTTS
3aXO0JIiB JIOCYIOBOTO BPETYJTFOBAHHS BIAIIKOTYBAHHS IIIKOJIH; BIIOMOCTI PO BXKUTTS 3aX0IiB 3a0e3-
TICUCHHSI JIOKa3iB a00 MMBIILHOTO TIO30BY JI0 i1 MOMAHHS, SIKIIO TaKi 3MiHCHIOBAIUCS; TIOTIEPEIHIH
PpO3paxyHOK TpoIeCyallbHUX BUTpAT, SIKi MOTEPHUIMK (IUBUIBHUIN [MO3WBAa4) TIOHIC 1 SIKI OYiKy€
MIOHECTH B pa3l yXBaJCHHS OOBHHYBAJIBFHOTO BHPOKY; IMiATBEPUKECHHS NPO BiACYTHICTH 1HIIOTO
[IUBLUIBHOTO MO30BY MO0 IIHOTO XK IIMBUTFHOTO BIAMOBIAa4Ya 3 THX CAMHX IiICTaB TOIIO.

SIk mpaBUIIO, y 3MICTI IMBITBHOTO MO30BY HE HABOASATHCS HAJICXKHI OOIPYHTYBaHHS KOXKHOT
BUMOTH a00 He 3a3HaYal0ThCs JJOKA3H, SIKi MATBEPIKYIOTh HaBEJIeHI 00CTaBUHH.

HaykoBusMU BU3HA€THCS AUCKYCITHUM MUTAHHS 11010 OOCTAaBHH, SIKi TIOB’S3aHi 31 IKOOI0,
3aBIAaHOI0 KPUMIHAJIBHUM MPABOMOPYIICHHSM, Y MPEAMETI JOKa3yBaHHA. 30KpeMa, 10 OCHOBHIX
npoOJIeM BiTHOCATH 3’SICYBaHHS JIO SIKOTO €IEMCHTY IpeMeTa JOKa3yBaHHS HAIC)KATh 3a3HAuCHI
00CTaBUHH Ta HaJeKaTh BOHM 10 TPEIMETa JOKa3yBaHHS B OyAb-sSKOMY KPHMIiHAJIBHOMY IIpO-
BaJDKEHHI UM TUTBKH Y TIPOBAJHKEHHI, JIe BU 1 pO3MIp IIKOIH € OJHIEI0 3 03HAK CKIIaly KPHMiHAIb-
HOTO TpaBonopymieHHs [3; 9].

HesBaxkaroun Ha pi3HI MOMISAM, OUTBIIICT HAYKOBINB IMIATPUMYIOTH TO3HIIO MIOIO0
noTpedn BpaxyBaHHS BHIYy W pO3Mipy IIKOAW, 3aBAAHOTO KPHMiHAJBHHM IPABOIIOPYIICHHIM
JI0 TIpeAMeTa TOKa3yBaHHS y BCiX BHIagKax. BBaskaemo, 10 HE MOXXKHA MOB’SI3yBaTH BHECCHHS
MUTaHHS PO3MIpy IIKOAHM, 3aBAAHOI KPUMIHAJIBHAM MPABOMOPYIICHHIM, TiJIBKH TOJi, KOJH 3asB-
JICHO IMBIUIBHUI MO30B, OCKUTIBKH 118 mo3uIlis cynepeunts cT. 91 KIIK Ykpainu, sika He MICTUTh
JKOJTHUX 3aCTEPEKEHb 1070 (haKyIbTaTUBHOCTI JESIKUX OOCTABUH, 1[0 MiJIATAIOTh JOKA3yBAHHIO
y KpUMiHaJbHOMY MpOBayKeHHi. [0 Toro » po3mip LIKOAM, 3aBAaHOI KPUMiHAJIbHUM IIPaBO-
MOPYLISHHSAM, 3aBX/IM MOBUHEH OyTH BiJOOpa)keHWH B OOBUHYBaJIbHOMY akTi (. 7 4. 2 ct. 291
KIIK Ykpaiun).

Ha mpaktuii TpamisioThCsl BHIAIKH, KOTH B OOBHHYBAJIBHOMY aKTi HE 3a3HAYCHO, IO
[UBUTBHAN TI030B HE3asABJICHUH 1 IIKOJAa BIJCYTHS, OJHAK HaJalll OTEPIIHNA TIPe] IBIISE HOTO.
3a X 0O0CTaBMH MOTPIOHO 3MIHUTH OOBHHYBAILHHH aKT, Y SKOMY BKa3aTH HAsSBHICTbH IIKOIH
Ta MUBITBHOTO T030BY, a/pke 4. 1 ¢T. 337 KIIK VYkpainu Bkaszye Ha BHMOTY, 1110 CYAOBHH PO3TIISIT
TIPOBOIUTHCS JIUIIIE CTOCOBHO 0COOH, SKii BUCYHYTO OOBHHYBAYCHHS, 1 JIUIIEC B MEKaX BUCYHYTOTO
OOBUHYBa4YEHHS BiIIOBIIHO 10 O6BI/IHYBaJIBHOFO aKkTa. 3a IUX yMOB CTOPOHA 3aXUCTY 3 MOCHJIAH-
HSIM Ha 3TrajJlaHy BUMOTY Mae€ MPaBo 3arepedyBaTy MPOTH JIOJYyUSHHS Ta 3aJI0BOJICHHS 3asBJICHOTO
[IUBLIBHOTO MO30BY.

3 OIJIs/ly Ha 1€ TIPaBO3aCTOCOBYBAYaM MOTPiOHO Mam’ATaTH, 110 BiILCyTHiCTL JIOKa3iB Xapax-
Tepy W po3Mipy 3aBIaHOi MIKOAW MOXKE MPUBECTH A0 HETATUBHUX HACIHIJKIB AJISl MOTEPIIOTOo
(IMB1IBHOTO TIO3MBAYA).

Buiesasnaueni nonoxxenHs e nepeadaueno B KIIK Ykpainu, onHak, SKII0 OpolecyaibHi
BiZTHOCHHH, 110 BUHHUKIIN Yepe3 MUBLUIBHHUN 11030B, UM KomekcoMm He BperyinpoBaHi, 10 HUX 3aCTO-
COBYIOTBhCS HOpMU LIMBITEHOTO TIpOIIECYaIbHOTO KOIEKCY YKpaiHu 3a YMOBH, III0 BOHHU HE CyIiepe-
4arh 3acajaM KpUMiHaIbHOTO cyaounHCeTBa (4. 5 ¢T. 128 KIIK Vkpainn).

He po3B’s3aH010 3aMMMIa€ThCs MpoOiieMa TOTTOBHEHHS UM YTOYHEHHSI IIUBITBHOTO MTO30BY.
Ha mpakTuiii TparisioThesl BUITAAKH, KOJIX CY/ IPUHMAIOTh 10 PO3IIISAY YTOYHEHI 3as1BH, TTOaHi
[IUBUIBHAM IIO3WBadeM i3 mojansimM iX posnriaoM. Omnak 1ie npaBo B KIIK He 3akpiruieHo,
IO TATHE 32 00010 MpOoOIeMH 1100 BHECEHHSI HOBOTO MO30BY Ta BiAMOBIAHUX HACTIJKIB HOTO




Kpuminaneno-npoyecyanvre npaso ma KpUmMiHanicmuxa

po3nisiny. Yepes e mpormonyemo jonoBHATH cT. 128 KITK YkpaiHu MOXKITUBICTIO TOTIOBHEHHS Y1
YTOYHEHHS [IUBUTLHOTO ITO30BY ITiJ1 YaC KPUMIiHAJIBHOTO MPOBAKEHHSI.

Oco0wu, K1 3a3HAJIN NIKOJIU BiJl KPUMIHAJIBHOTO MTPABOTIOPYIICHHS, Y KPUMiHATBHOMY IPO-
Ba/DKEHHI MalOTh TIEBHI IMEpPEeBard mI0J0 BiIIKOYBaHHS IIKOIH MOPIBHSHO 13 IMHUBUILHUM CYy/IO-
yuHCTBOM. J10 IIi€l TiepeBarn MOeMo BiJHECTH BiJICYTHICTH CILIATH CYIOBOTO 300py. 30Kpema,
y Iloctanosi BepxoBroro Cyny Bix 16 tpasus 2019 poky (cmpaBa Ne 462/5779/15-x) 3a3HaueHo,
o 3rigHo 3 1. 2 4. 1 ¢T. 5 3akony Ykpainu Bin 8 mumus 2011 poky Ne 3674-VI «I1po cynoBuii 30ip»
M03MBa4l y CIpaBax MpO BIAMIKOAYBAHHS IIKOAM, 3aITOIISTHOT KAJTIIITBOM a00 1HIINM YIIKO/KEH-
HSIM 37I0pPOB’SI, a TAKOXK CMEpPTIO (pi3MYHOT 0COOH, 3BUTBHEHI BiJl CIUIATH CYIOBOTO 300py i Yac
PO3MIISAAY CIPaBH B YCiX CYTOBUX 1HCTaHIIAX. BogHOYAC BIAMOBIIHO 0 M. 6 Ii€] )X YaCTHHM CTATTI
nepen0aveHo 3BUILHEHHS [TO3MBAUiB BiJl CIUIATH CYIOBOTO 300py Y CIIpaBaX IPO BiTIIKOXyBaHHS
MaTepialbHUX 30WTKIB, 3aBJaHUX YHACHIJIOK BUMHEHHS OY/b-SKOTO KPUMIHAJILHOTO MPaBOIOPY-
LICHHS, HE3aJIC)KHO BiJ 00’ €KTa mocsranus [6].

Bkaszani mpaBoBi HOPMH HE MICTSTh CYNEPEYHOCTEH 1 MiJUISITal0Th 3aCTOCYBAHHIO MO0
MTO30BIB MPO BIJIIKOyBaHHS OyIb-SKOi KON (MaTepialbHOT Y MOPAJIBHOT), 3aBIaHOT BHACITI-
JIOK 3aIlOJIisTHHSI TUIECHUX YITKO/KeHbh a00 CMEepTi, He3aJIe)KHO BiJl TOTO, HACTAIM TaKi HACIIJIKH
B pe3yJIbTaTi BYIMHEHHS KPUMIHAIBHOTO MTPABOMOPYIICHHS a00 1HIINX [ii un 6e31isUIbHOCTI, 3a SIKi
BIJIMOBi/Iau Hece IMBUIBHY BiJMOBIIANBHICT 3TiIHO 13 3akoHOM. TOOTO Ccyn KacamiiiHOi iHCTaH-
1ii BKe 3p0OMB BUCHOBOK PO T€, L0 LUBUIBHI MO3MBaYl y KPUMiHAIBHOMY MPOBAKEHH1 3B1JTb-
HAIOTBCS BiJI CIJIATH CyAOBOrO 300pYy 3 MO30BIB MPO BiALIKOIYBaHHS Oylb-SKOi IIKOAM, 3aBIAHOL
B Pe3yJbTaTi BYMHEHHS KPUMIHABHOTO PABOMOPYIICHHS.

Ls mpakThka MOBHICTIO Y3TO/DKYEThCS 3 DIlIGHHSM 00’€IHAHOI majaté Bifg 23 ciuHs
2019 poky, BuHeceHuM y cripasi Ne 187/291/17, ne 3a3naveHno, 1o miaBoro 8 KITK Vkpainu Bpery-
JIbOBAHO IHTAHHS MPOIECYAIbHUX BUTPAT y KPUMIHAIBHOMY TIPOBAKCHHI, SIKE CYJI BUPIIIYE ITiJ]
4ac MOCTaHOBJICHHS BUPOKY. 3rifHo i3 cT. 124 KIIK VYkpainu y pasi yxBajieHHs] OOBUHYBaJIbHOTO
BHPOKY CYJ CTATYE 3 0OBHHYBAaUYCHOTO Ha KOPUCTH MOTEPIISIOrO BCi 3AiHICHEHI HUM MpOoIeCcyaabHi
BUTpaTH. Buuepnuuii neperik BUAiB Takux BUTpar mictuthes y cT. 118 KIIK Ykpainm, a came:
BUTPATH Ha MPABOBY JIOTIOMOTY; BUTPATH, IOB’sI3aHi 13 IPUOYTTAM /10 MICIISI TOCYZOBOTO PO3CIIi-
JyBaHHS a00 CyHOBOTO IPOBAKEHHS; BUTPATH, MOB’A3aHI i3 3aly4eHHSIM NOTEPIUINX, CBIJKIB,
CHeLialiCTiB, MepeKiIaJayiB Ta eKCIepTiB; BUTPATH, OB sA3aHi 31 30epiraHHsAM 1 NepecuIaHHIM
peueii 1 nokymenTiB. CynoBuii 30ip 40 BKa3aHUX BUTPAT HE HAJIEKUTh. 3a TAKUX 00CTaBUH 00’ €I~
HaHa Tajara JIAIUia BUCHOBKY, IO CTSATHEHHS CYJOBOTO 300py i3 0OBHHYBAYCHOTO, SIKHI HECE
[UBUIBHY BiTIOBIIANILHICTE, HE JIOMYCKAETHCS [6].

Burie3a3naueHi monokeHHs BKa3yIOTh Ha Te€, [0 MPOLECYaIbHI HOPMHU — SIK KPUMIHAJbHI,
TaK 1 IUBIJIbHI — BIAKUIAIOTH CYMEPEWINBICTh CYJIOBUX PIllICHb, 1 TOJIOBHE — 30UTBIIICHHS KIIBKOCTI
crpas. Cyn He TOBUHEH PO3IVISIATH JIBi CIIPABH: CIIOYATKy KPHMiHAIBHE TPOBAKEHHS, a IOTIM —
[UBIJIbHE. 32 IIUX YMOB, YIaCHUKH CYIOBOTO MTPOBA/KCHHS (CBIJIKH, TIEpeKIIaiadi, eKCIIEPTH TOIIIO)
HE BIJIBOJIIKAFOTHCSI TIOBTOPHO BiJl CBOTX CIIpaB.

Li oOcTaBUHM MPHU3BEIN JO TOTO, IO IIUBUILHUH MO30B Y HAIIIOHAIBHOMY KPUMIHATBHOMY
MIPOIIECi, K PO3IVISIyBaHa B Cy/i CIUIBHO 3 MaTepiajJaMyd KPUMiHAIBHOTO MPOBAKCHHS BUMOTa
0CO0M IONO BiJUIKOYBaHHS {if IIKOJH, 3aBAaHOT KPUMIHAIILHUM MPAaBOMOPYIICHHSM, HUHI BBa-
JKAETHCS TIOBHICTIO TPOILIECYAbHO Y3TOKEHUM 3acO00M pO3B’Si3aHHS MHUTaHb TOKIAJACHHS Ha
3aCy/[’KEHOr0 000B 3Ky 3 BiJIIIKOyBaHH 3aBAAHOI HIKOAH.

HasBHICTh Takoro €IMHOro0 MeXaHi3My, 3 OJHOrO OOKYy, MOXXE€MO BBa)KaTH MO3UTHBHUM,
OCKIUTBKU KPUMIHAJTBHUH MpoIecyalbHUI 3aKOH MICTUTH JOBOJI JOCTATHIO perIaMEHTAIil0, 10
3a0e3neuye Hale)KHEe HOTo 3aCTOCYBaHHS B ITii YaCTHHI.

3 iHII0TO OOKY, MPAKTHKA 3aCTOCYBaHHS ILOTO IHCTUTYTY TaKa, [0 HE 3aBXKIAH B MOTEPITi-
JIOTO € peaibHI MOYJIMBOCTI BiJIIIKOYBATH IIKOMY, 3aBJIaHy KPUMIHAJILHUM MPABOTIOPYIICHHSM,
IUISIXOM TIPEJ SIBIICHHS UBLUIFHOTO TO30BY B KPUMIHAJBHOMY INPOBA/UKEHHI. SIK IMpaBmio, e
OB’ SI32HO HE CTIJIBKH 3 JISUTBHICTIO CAMOTO TIOTEPITIOrO, SIK i3 HEI0JIIKaMU 3aKOHOJIABCTBA, MPO-
[eCyaJTbHUMHU TIOMUJIKAMH OPTaHiB JOCYJOBOTO PO3CIiAyBaHHs, MPOKYypaTypy YH IiJl 4ac CYIO-
BOTO PO3TIISIAY.
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HaocraHok He MO)keMO OMHHYTH pinieHHs BepxosHoro Cymy B crpasi Ne 372/3192/18
Bix 25 ceprHs 2020 poky, y SIKOMy Cy[ BKa3aB Ha CTajy CYNIOBY MPAKTHKY BU3HAYCHHS po3Mipy
TPOIIOBOTO BiJIIIKOTyBaHHS MOPAIBHOI IIIKOMIH. 301<peMa PO3Mip BH3HAYAETHCS CYZOM 3aJIeKHO
BiJl Xapakrepy TPaBOMOPYICHHS, mOouHu Qi3UIHNX | JLICBHHX CTPaKIaHb, MOTiPIICHHS 3111~
OHOCTel moTepmisioro abo mo30aBIeHHs HOT0 MOXKIIMBOCTI iX peatizallii, CTyIeHs BUHH 0c0o0H, sika
3aBj1aja MOPaJIbHOI IIKO/IH, SKIIIO BUHA € MiICTABOIO JIs BiIIIKOAYBAHHS, @ TAKOXK 3 YPAaXyBaHHIM
iHIMX 0OCTaBUH, SIKI MalOTh icTOTHE 3HadeHHs. Ilix Yac BU3HAYEHHS PO3MIPY BiALIKOAYBaHHS
BPaXOBYIOTHCSI BUMOTH PO3YMHOCTI ¥ CIIPaBeIIMBOCTI. Y CIPaBi MIOAO BiANIKOMYBAHHS IIKOIH
MAJIOJITHBOMY, SIKOTO TIOOWB IOPOCIHH, 3a3HAYCHO, MO MOOUTTS HEMHHYYE BHKIUKAE B HHOTO
HaJIajIi cTpax HaCHJILCTBA, 0001 OYJI0 3aBAaHO, 30KpeMa, i y TUISTHKY OONMHYYs, TOTSPIIIHNA po-
XOJIMB BIIMTOBIIHE JIIKYBaHHS, [0 TIPU3BEJIO JIO 3MIHH HOTO 3BUYAHHOTO YKIIAY Ta CIIOCO0Y KUTTS
1 HaBYaHHs1. 3a X oOcTaBUH KoJeris cymniB BC Bka3zasia, 10 BpaxyBaBIIH ITUOWHY 1 TPHBAJICTh
MOpAJIBHUX CTPaXKJIaHb MOTEPITLIOTO, alleNSMiHHUN Cyl OOTPYHTOBAaHO BU3HAYHUB PO3MIP BiJIIIKO-
JlyBaHHSI MopaJibHOT mkoau B 30 THC. I'PH, 1110 Bi/IMOBiae BAUMOTaM pO3yMHOCTI Ta CIpaBeIMBO-
CTi 32 00CTaBHH IHOTO MPOBAPKEHHS [7].

BucHoBKkH. Y miJICYyMKy MOTPiOHO 3a3HAUUTH, L0 CYAJi: HE 3aBKIM IEPEBIPSIOTH TOTPHU-
MaHHs (HOPMHU Ta 3MICTy MO30BY; HE BUMAraroTh 3aJy4eHHS J0 MO30BY JOKA3iB IOAO MiITBEp-
JUKCHHSI XapakTepy Ta pO3Mipy IIKOIM; HE HAJAIOTh CTOPOHI 3aXHCTY MOXIIUBOCTI BHUCIOBHTH
MO3HLII0 MOA0 MPUHHSATTS, TOTOBHEHHS Y YTOUYHCHHS [MO30BY; HE BPaXOBYIOTh BUMOTH PO3yM-
HOCTI ¥ CIIpaBeITTUBOCTI.
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