ITIPABO I CYCIIIJIbCTBO Ne 3 /2020

CMHUYOK €. M.,

KaHJWAAT FOPUINYHIX HaYK,

JIOKTOpaHT Kaeapu (piHaHCOBOTO MpaBa
(Hayionanvruii opuduunuii ynieepcumem
im. Apocnasa Myopoeo)

YIK 342.951:351
DOI https://doi.org/10.32842/2078-3736/2020.3.40

TEOPETHYHI YABJEHHSA ITPO CTATUYHICTDb TA B3AEMOIIOB’A3AHICTD
CYAOBUX JOKTPUH I3 BUPIINEHHSA TIOJATKOBUX CITIOPIB

VY crarTi npoaHalizoBaHO MUTAHHS IOI0 TEOPETUYHUX YSIBICHb PO CTATUYHICTh
Ta B3a€EMOIIOB’I3aHICTh CYIOBHX JOKTPHUH 13 BHPIIICHHS [MOJATKOBHX CIOPiB. ABTO-
pOM OyJI0 AOCIIJKEHO Ta PO3KPUTO MOHATTS CTaTUKHU, BCTAHOBJICHO O3HAKHU CTAaTHY-
HUX CYIOBHUX AOKTpHUH. Tak, O3HaKaMu CTaTUYHUX CYIOBUX JOKTPHUH € MiJIBUIICHA
Mipa CTaOUILHOCTI, HE3MIHHICTh y TEMIIOPAJbHOMY BIJHOIIEHHI Ta BiJICYTHICTB
JTIHAMITHO-PO3IIUPIOBANBEHOI KOHIIenTyaumi3arii. [IpomoBxyodn aHami3 cTaTHIHUX
CYIOBUX TOKTPHH, OyII0 BCTAHOBJICHO, IO CTIOPIAHEHICT MEBHUX IIPABOBUX SBUII HE
CBIJTYUTH NP0 SKYCh BUHSATKOBY CHTYaIlil0. YCi IOPHINYHI KaTeropii MeBHOK MipOko
B3a€MOIIOB’sI3aH1 Ta 3yMOBIIEHI. Y TOH ke 4ac B3a€EMO3B’SI30K CYIOBHX JOKTPHH -
0C00IMBa CUTYAIlisl, OCKITBKH KOXKHA CyI0Ba JOKTPHUHA € CKJIQJHUM Ta IHTETPOBAHUM
sBumieM. Hampukian, TprauHO0 (GOpMyBaHHS HE3aJICKHOI TOKTPUHU OyB 3B SI30K,
SKUH iICHy€ MK CyZOBHUMH JOKTPHHAMH IIPE3yMIIIi] 3aKOHHOCTI pillleHb IIaTHUKA
MOAATKIB Ta MPE3yMIIi€l0 BUHM KOHTPOJIIOIOYOro oprany. llpomomxkyroun moci-
JUKEHHS1, OyJI0 BCTAaHOBJICHO, 1110, HE3BAXKAIOYM HA CTA0UIbHUH 1 CTATUYHUN XapaKTep
ycix CYNOBUX JIOKTPHH, K1 6aSyIOTLC$[ Ha MPe3yMIIii 3aKOHHOCTI pillleHb IJIaTHHU-
KiB MOJATKiB, iCHY€ TeHIACHLIs 10 (OpPMYyBaHHS HOBUX JIOKTPHHATILHUX TIOJIOKEHb
y aCIIeKTI IPEe3yMIIIIii 3aKOHHOCTI pillleHb IUIATHUKIB MOJATKiB. B mepury uepry mosa
fe PO KOMILIEKCHO- JIOKTPHHAIIBHY TPaBOBY MO3HIIIIO0, sIKa OyJa0 BimoOpa)keHa
B [locTanoBi BepxoBHoro Cyz[y Bix 10 mrotoro 2021 poky. HpoaHanBOBaHa cy/noBa
JOKTpHHA BKa3ye Ha MOXKJIMBI TpaHC(bopMaulHHl 3MiHH, SKi OIIIKyIOTL Ha BIIHOCHO
KOHCEPBATHBHY CYIOBY NOKTPHHY HpesyMnml HpaBOMlpHOCTl plmeHL TUTATHUKA
nojarkiB. OHaK, HOBITHI IOOJMHOKI MTOJIOKEHHS, SIK1 111 HE 3aKPIITUIINCS B CYIOBIH
HpaKTI/IHI HE 3/1aTHI TMOPYIIUTH HPEBATIOKYH- CTaTUYHHUU XapakTep JOKTPUHU TIpe-
3yMIILi TPaBOMIPHOCTI PillieHb MJIATHUKA MTOJIATKIB.

Knwuogi cnoga: naamnux nooamkie, cmamuynicme, cy008a OOKMPUHA,
nOOamKO8i Cnopu, cy008a NPaKmuKa, npesymMnyis npagoMipHOCmi piulensb NiamHuKa
nooamxis.

Smychok Y.M. Theoretical concepts about stativity and interconnection
of judicial doctrines in resolution of tax disputes

Thearticleanalyzestheissuesoftheoretical conceptsofstaticandinterconnectedness
of judicial doctrines with the resolution of tax disputes. The author investigated
and disclosed the concepts of statics, established the signs of static judicial
doctrines. Therefore, the signs of static judicial doctrines are an increased degree
of stability, immutability in terms of temporality and lack of dynamic-expanding
conceptualization. The continuing the analysis of static judicial doctrines, it was found
that the relatedness of certain legal phenomena does not indicate any exceptional
situation. All legal categories are to some extent interrelated and conditioned. At
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the same time, the interconnectedness of judicial doctrines is a special situation,
because each judicial doctrine is a complex and integrated phenomenon. For
example, the reason for the formation of an independent doctrine was the connection
that exists between the judicial doctrines of presumption of legitimacy of decisions
of a taxpayer and the presumption of guilt of a controlling body. To continuing
the research, was find that despite the stable and static nature of all judicial doctrines,
which based on the presumption of legitimacy of decisions of taxpayers, there is
a trend for the formation of new doctrinal provisions in the aspect of the presumption
of legitimacy of taxpayers' decisions. First, we are talking about a complex doctrinal
legal position, which was reflect in the Supreme Court ruling of February 10, 2021.
The analyzed judicial doctrine indicates the possible transformational changes that
await the relatively conservative judicial doctrine of presumption of legitimacy
of taxpayer decisions. However, the newest single provisions, which have not yet
become entrenched in judicial practice are not able to violate the prevailing-static
nature of the doctrine of presumption of legitimacy of decisions of the taxpayer.

Key words: taxpayer, static, judicial doctrine, tax disputes, judicial practice,
presumption of legality of taxpayer's decisions.

Beryn. Craruka Ta 1uHaMika € CJIOBaMH aHTOHIMaMH, aJKe BiI3ePKAIOI0Th IPOTHUIICKH]
3a 3MicTOM NOHATTA. [Ipu 1boMy, B 3araibHO (Pi1ocohCchbKOMY CEHCi, BOHHM 3aBXKIU WIAYTh MOPYY.
Taxa cutyallisi 0OyMOBIIIOETHCSI TUM, L0 BaXKKO 3HAWTH SBUILA, L0 MEPMAHEHTHO MepedyBatoTh
B cTaTHlli ab0 K MOCTIHHO 3HAXOAATHCS B IUHAMIYHOMY PO3BUTKY. He € BHKITIOUCHHSM 1 cdepa
OITOIaTKYBAHHS Ta TIOB’s13aHA 13 HEIO IPaB03acTOCOBHA MpakTHKa. OHAK, MU CIIpoOyeEMO BUOKpE-
MHTH Ti Cy/JIOBI TIOJATKOBO-TIPABOBI JJOKTPHHH, SIKI XapaKTEPU3YOThCS MMiJBUIIECHO CTATHYHICTIO
(cTiMKICTIO).

IMocranoBka 3aBraHHs. MeTOIO CTaTTi € TOCIIHKCHHS TCOPETHIHNX YSIBICHD ITPO CTATHU-
HICTH Ta B3a€MOMOB’SI3aHICTh CYIOBHX JOKTPUH 13 BUPILICHHS ITOJAaTKOBUX CIIOPIB.

Pe3yabraTH J0caif:KeHb. Y TEpIly 4epry MOoTpiOHO BH3HAYMTH 3MICTOBHE HAIIOBHEHHS
MOHATTS “cTaruka”. ETUMONOTIYHO CIIOBO “‘cTaTWKa’ MOXOAUTH BiJl TPEIBKOTO CJIOBa “0TOTOS”,
o o3Havae “Hepyxommuii”. Tak, y CIOBHHMKY iHIIOMOBHHX CJIIB CJIOBO “‘CTaTMKa’ BHU3HAYaEThCA
SIK CTaH PiBHOBAru, CIOKOO, BiACYTHICTE pyxy [1]. ¥ CiaoBHHKY yKpaiHCBKOT MOBH CTaTHKA 3Mic-
TOBHO BU3HAYAETHCS 5K MOHSITTS, 110 MMO3HAYA€E PIBHOBArY, CTaH CIIOKOIO, a BIMIOBITHO SK SIBUILIE,
110 € 32 CBOIM 3MICTOM MPOTHUJIEKHE MOHATTIO “IuHamika” [2, ¢.668]. BinnosigHo, TepMiH “cTa-
THKa"’ BUKOPHCTOBYETHCS HA MIO3HAYCHHS SIBHILL, SIKI € HE3MIHHAMHE, TOOTO HE 3a3HAIOTH TpaHchop-
MaIliii B TEeMIIOPAJIbHOMY CEHCI.

Cy/loBi JIOKTPHUHH 13 BUPIMICHHS MOJAATKOBUX CIIOPIB TAKOK MOXKYTh BH3HAYaTHCS K CTa-
TraHi. O3HaKaMU CTaTHYHUX CYIOBUX JOKTPHUH € HACTYIIHI XapaKTCPHCTHKH:

1. MixBumena mipa cradinbHocTi. Cy10BO-JTOKTPHUHAIBHI TOJIOKCHHS HE 3a3HAYar0Th
3MiCTOBHHX TpaHcopmariit. ChopMyap0BaHi IEPBUHHO MOJIOKEHHS MEPEKOYOBYIOTH 13 OIHOTO
pimenHss B iHme. [1py 11s0My BaXIIHBO, 1100 1 caMi TOKTPUHAIBHI MOJIOKCHHS XapaKTepU3yBaIucs
aKTyaJIbHICTIO.

2. He3miHHicTh Yy TeMnopajabHoMY BifHomeHHi. CTaTHuHI Cyl0Bi JOKTPUHU € HE3MiH-
HUMHU NIPOTATOM TPUBAIUX MPOMDKKIB yacy. [IpHHIIMIIOBO BaXKIIMBUM € Te, 00 Taka He3MIHHICTb
HE MaJia IITYYHUH XapakTep.

3. BigcyTHicTh AMHAMIYHO-PO3LIMPIOBAJIBLHOI KOHUenTyadi3anii. CTaTuuHi Cyl0Bi JOK-
TPUHH 3aTUIIAIOTHCS TAKAMH SK i Oy/H TIepBUHHO cpOPMOBaHi. IX 3MiCT He 3a3HAa€ MOAAIBIIONO
PO3IIMPEHHS Ta KOHIenTyami3amii. OCTaHHI BIaCTUBOCTI MPUTAMaHHI TUHAMIYHUM CYJTOBUM JIOK-
TprHaM. ToOTO, SKIO HABITh €JIEMEHT JOKTPHHH 3JIUIIMBCS, OJHAK IO HHOTO JIOJAIH 3MICTOBHI
“HaOyI0BU”, TO TaKa JJOKTPUHA HE MOXKE BBAXKATUCS CTATHYHOIO.

VY nmojganemomMy MOTPIOHO MOCHTIIOBHO MPOaHANi3yBaTh KOHKPETHI CTaTWYHI CYJOBI JOK-
TPHHH, SKi CTOCYIOTBCSI BUPIIICHHS TIOATKOBUX CIIOPIB.
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[ToB’s13aHiCTh ICBHUX MPABOBHX SBHI HE BKa3ye Ha SKyCh BUKIIOYHY CHTYyalifo. Bei mpa-
BOBI Kateropii y Till 4M iHIINA Mipi € B3a€MOIOB’I3aHUMHU Ta/a00 B3aeMOOOyMoOBIeHUMH. [Ipu
IIbOMY B3a€MOIIOB’SI3aHICTh CYJIOBHX JOKTPHH € OCOOJIMBOIO cUTyarier. KokHa i3 Cyl0BHX JTOK-
TpI/IH € cama 1o co0i CKJIaJHUM Ta KOMIUIEKCHUM siButieM. [1lo Bxe Tomi TOBOPHTH IO B32€MO-
OB’ S3aHICTh CYIOBUX JIOKTPHH, III0 Ma€ CBOIM HAaCTiIKOM (OpMyBaHHS CaMOCTIHHOI, OKpeMOi
CyI0BO1 )Z[OKTpI/IHI/I? Binnosinne siBuie XapaKTepU3yeThCs 1 IBUILIEHOO CKJ‘IaILHOCprKTypOBaHl—
cTto. Tak, Cy10B1 JOKTPHHU MPE3YMITIIii HpaBOMlpHOCTl pillicHb TUIATHHUKA MTOJATKIB Ta MPE3yMITIIiT
BHUHU KOHTPOJIOI04Oro oprany (ct. 77 Kopekcy aaMiHICTpaTUBHOTO CYJOYMHCTBA YKpaiHH) Ta TOU
3B’A30K, 1110 ICHY€ Mi)K HUMH, CTaB IPUUUHOIO POPMYBaHHS CAMOCTIHHOI JOKTPHHH.

[TpaBoBa MO3MIIis, 0 BCTAHOBITIOE B3a€EMOIIOB’ SI3aHICTh BiIITOBITHUX CYJOBUX JOKTPUH OTPH-
Mayia cBoro (ikcartito B [Tocranosi BepxosHoro Cymy y cknaji kouerii cyiB Kacaniiinoro aaMiHi-
cTparuBHOTO cyay Bin 17 wepBHs 2020 poky (cripaBa Ne 640/1439/19), ne 3a3Hayayiocst HACTYITHE:
‘... Takuii BUCHOBOK TPYHTYETHCSI Ha HOpMI a03ally TepIIoro 4acTuHU Japyroi crarti 77 Komekcy
aJIMIHICTPATUBHOTO CYJIOUMHCTBA YKPAiHH, 3T1THO 3 KOO B aIMIHICTPAaTHBHUX CIIPaBax Mpo MPOTH-
MIPaBHICTh pillleHb, il 4i OC3IIsUTHHOCTI Cy0 €KTa BIIAJIHMX IMOBHOBAXKEHL O0OB 30K MO0 JOKa-
3yBaHHS IPaBOMIPHOCTI CBOTO PIlICHHSI, Aii 4n O€3MiSUTBHOCTI MOKNAAAEThCA Ha Bifmosigada. L{sa
HOPMa Y3TOJDKY€EThCS SIK 3 HOPMOIO a03ally nepioro nyHkTy 56.4 crarti 56 11K, BiamoBinHO 10 sKoi
000B" 130K JIOBEJICHHSI, 1110 OyIb-sIke HapaxyBaHHs, 3/1lICHEHEe KOHTPOIIIOIOYUM OPTaHOM y BUITAKAX,
BusHadeHux [1K, abo Oyap-ske iHIIIe pillieHHS! KOHTPOJIIOI0YOTO OpPraHy € IpaBOMipHHUM, TTOKJIaACHO
Ha KOHTPOJIIOI0UUI OpraH, Tak i 3 HopMoro MiAnyHKTy 4.1.4 mynkty 4.1 crarti 4 11K mono npesym-
11 TPaBOMIPHOCTI pillieHb TUIATHUKA MOAATKIB, SIKi B CYKYITHOCTI 3aKpIIUIIOIOTh MPE3yMIILi0 100po-
COBICHOCTI IMOJIATKOBOI MOBEIIHKY TUIATHUKA MOAATKIB ... [3].

AmnaroriuHi mpaBoBi mo3umii orpuManu cBoro dikcarito B [Tocranosi BepxoBroro Cymy
y ckia i kojerii cyauiB KacariitHoro aaminicTpatuBHOTO cyay Bia 16 BepecHs 2020 poky (cripaBa
Ne 805/2836/17-a) [4], [ToctanoBi BepxoBrHoro Cyny y cknaai kouserii cymuiB Kacariiaoro ammi-
HicTpaTuBHOTO cyny Big 16 BepecHs 2020 poky (crpasa Ne 1.380.2019.000276) [5], [TocTaHoBi
BepxoBroro Cyny y cknani konerii cyauiB Kacamiiinoro angminicTparuBHoro cyny Bin 10 irotoro
2021 poky (cnpaBa Ne 380/671/20) [6]. Sk Mu 6Ga4rMO BiNOBITHE CYIOBO-JIOKTPHUHAIBHE TTOJIO-
JKCHHS € JIOBOJI CTaOUIBHUM Yy TEMIIOPAJIbHOMY BiJHOIICHHI, 0 i 0OYMOBIIOE HOTO XapakTe-
PHUCTHKY caMe SIK CTaTM4YHOI JoKTpuHH. [lomanbmioi koHIenTyasi3amii BiMOBiAHA JOKTPHHA 110
CHOTO/IHIIIHIN JIeHb HE OTpUMaIa.

3MICTOBHO JaHE OKTPUHAIBHE MOJIOXKCHHS IOJSra€ B TOMY, IO MPE3YMIIis BHHU
KOHTpOJIOI04Yoro oprany (4. 2 cr. 77 Kopekcy aamiHICTpaTHBHOTO CYyJIOYMHCTBA, IO 3aKpi-
IUTIOE TIPOIIeCyaIbHy MPE3yMIIII0) Ta MPE3YMIIIis PABOMIPHOCTI PIlICHb IUIATHHKA TONATKIB
(. 4.1.4 . 4.1 ct. 4 ta 1. 56.4 c1. 56 [logarkoBoro Kojekcy YKpaiHu, IO 3aKPIILUTFOE MaTepi-
AJBHO-TIPOIIECYaIbHY MPE3YMIIIII0) Y CBOIH €IHOCTI (OPMYIIOOTH 3MICT MPe3yMIIIii J100poco-
BICHOCTI IJIATHUKA TIOAATKIB. BiMOBiIHE CY/I0BO-IOKTPUHAIBHE MOJIOKEHHS XapaKTePU3YEThCS
HACTYITHIMH PUCAMU:

1) BigcyTHiCTH MPaB0O3aCTOCOBHOIO 3HAYEHHs. BilmoBigHE NOKTpUHAIBHE TOJIOKCHHS
Ma€ BUKITIOYHO TEOPETUYHO-OOYMOBJICHUH Xapakrep. Y NMPakKTUYHO-TIPUKIIAHIA TUTOIINHI TTOJIO-
JKCHHS aHaIII30BaHOT ITPaBOBO MO3HIIIT HE MOXKYTh OyTH 3aCTOCOBaHi. Takoro pomay minxix o0yMoB-
JIOEThCA TUM, 110 €IMHE MPU3HAYCHHS aHOi TOKTPUHH TOJNATAE y JEMOHCTpAIlii OB’ S3aHOCTI
TPBHOX CYAOBUX JOKTPHUH. [IpH IbOMY CHHTE3Y€ETHCS IIIKOM 3p03yMisie TTOJIOKEHHS TEOPETUYHOTO
XapakTepy, U0 Moxke OyTH HAOYHO MPOITIOCTPOBAHO 3a MOCEPETHHUIITBOM HACTYMHOI (QopMyIH:
A +B=C, ne A — 1oKTpHHA Npe3yMIILii BAHH KOHTPOJIIOI04Oro oprany (4. 2 ct. 77 Konekcy anmi-
HICTPaTUBHOTO CYHOYMHCTBA YKpaiHu); B — moxTpuHa mpe3ymmiii mpaBoMipHOCTI pillIeHb ILIaT-
Huka noAatkiB (. 4.1.4 m. 4.1 ct. 4 Ta 1. 56.4 c1. 56 IlogatkoBoro koaekcy Ykpainu); C — m0K-
TPHHA MIPE3yMITIil JOOPOCOBICHOCTI TNTaTHHKA MONATKIB (CyIoBa JOKTPHHA, sIKa HEMAE MPSIMOTO
HOPMATHUBHOTO TATPYHTS).

JlaHe NOKTpHHAIBGHE ITONOKEHHS HE BHPIIIY€e SKOTO-HEOYAb CKIAJHOTO MPaBO3aCTOCOB-
HOTO 3aBJIaHHs (TTOI0JIAHHS KOJi31H, 3aTOBHEHHS IPOTAJIMHHU, IHTEPIPETAIlis OIIIHOYHOTO TIOHATTS
ToI10). BOHO MPOCTO KOHCTATY€E TEOPETUIHUH (haKT — CHHTE3 MPE3yMITIii JOOPOCOBICHOCTI IjIar-
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HUKa TOJaTKiB Ha OCHOBI npe3yMnui'1' BHHHU KOHTPOJIFOIOUOTO OpPTaHy Ta MPE3yMIIIii mpaBoMip-
HOCTI pillleHb TUTaTHUKA ofatkiB. [Ipn oMy Moke cq)opMyBaTI/IC;I XHOHE Bpa)KeHHS 3 MIPUBOIY
MIpUMAaTy MPEe3yMIIIii J0OPOCOBICHOCTI IUTAaTHUKA MOAATKIB Y MTOPIBHIHHI 3 iHIITIMH, (bopMyIOqHMI/I
HOTO MPe3yMIITHBHUMHE TOJIOXKEHHIMHU. [IpoTe Ha Hae mepeKoHaHHs, BC1 BUINE OKPECHEHi mpe-
3yMITIIIi MarOTh TOTOKHE i€papXidyHe CTAHOBUIIE. AHATI30BaHa Cy/I0Ba JOKTPHHA MIEPECIIiy€ METY
BKa3aTy Ha TEOPETUYHE y3arajlbHEHHS CyHOBOI JOKTPUHHU HOOPOCOBICHOCTI IJIATHUKA MOJATKIB
Ha OCHOBI JIBOX KOHKPETHHX MPE3yMITUBHUX MOJOXKEHbD, SIKi MAIOTh IPSMY HOPMAaTHBHY OCHOBY;

2) HETOTOKHICTh NPABOBOI NPHPOAU JOKTPHHAIbHO-IPE3yMIITHBHUX IOJI0KEHb, 1110
JiesKaTh B OCHOBi aHAJTI30BaHOI Cyl10BOI JOKTPHMHHU. Y JaHOMY BHUIAJIKy MOBa Hje Mpo Te, 110
MIPE3yMIIIis] IPaBOMIPHOCTI PIllICHb IUIATHUKA TONATKIB € MOAATKOBOIO MOKTpHHOMO (ii imedHi
BUTOKH C(POPMOBaHI CIIeIiaIbHIMH IPUITHCAMHE ITOJJATKOBOTO 3aKOHOIABCTBA), TOJII SIK ITPE3yMITIIis
BUHH KOHTPOJIOIOYOTO OPTaHy € MPUCTOCOBAHOIO UIS HiJel IMOJaTKOBOTO 3aCTOCYBAHHS 3aralib-
HO-TIPOIIECYATFHOIO TOKTPHUHOIO, [0 Ma€ OCHOBOIOJIOKHE 3HAYCHHS TSI BCHOTO aIMiHICTPaTHB-
HOTO CYJJOYMHCTBA (TIPE3yMIILisl BHHH KOHTPOJIIOIOUOTO OPTaHy HE € CTIeIiaIbHO-TIPOIeCyaTbHIMHU
TIOJIOKCHHAM, a/DKE JaHe MPE3yMIITUBHE MOJIOKEHHS i€ B paMKax OyIb-IKHX IPOBA/KCHB IO
BHPILIYIOTHCS 32 MPABUIAMH aMiHICTPAaTUBHOTO CYIOYNHCTBA).

BiamoBigHO MM MTOBMHHI TOBOPHUTH, IIO B OCHOBY JOKTPHHH JOOPOCOBICHOCTI ITaTHUKA
MIOAATKIB Cy/l 3aKJIaB OJIHY I1OJJaTKOBO-IIPABOBY MPE3YMIILIIO (IIPE3yMIIIIiIO IPABOMIPHOCTI pillleHb
IUTATHUKA TOJIaTKiB) Ta OJHE 3arajbHO-NPOIeCyalibHE MPE3yMITUBHE TOJIOKEHHS, 110 Ma€ YHi-
BepcalbHE 3HAUEHHS JJISI BChOTO aAMiHICTPATUBHOIO CYIOYMHCTBA (MPE3yMIILis BUHU BIAJHOTO
cy0’ekTa, 110 Mici ajganTtauii Juis [ijiel MoAaTKOBOro MpaBO3acTOCYBaHHs TpaHC(hopMmyBaiacs
B TIPE3YMIILIiI0 BUHU KOHTPOJIIOIOYOTO OPTaHy).

HesBakarouu Ha 3aranoM cTaOiIbHUI Ta CTATHYHUN XapaKTep BCIX CYTOBHX IOKTPHUH, SIKi
OCHOBYIOTHCSl Ha TIPE3YMIIIIi MPAaBOMIPHOCTI PillleHb IUTATHUKA TOJATKIB, CJIiJl 3BEPHYTH yBary
Ha HOBY CYyZIOBY IIPaKTHKY, sSKa BKa3y€e Ha TCHACHINI M0 (OPMYITIOBaHHS HOBHX NOKTPUHAIBHHUX
MTOJIOXKEHB B aCIIEKTI MPE3yMIIIii IPaBOMIPHOCTI pillieHb TUIATHUKA MOJATKIB. Y TAHOMY BHITAJIKY
MOBa e MPO KOMIUIEKCHO-TOKTPHHAIBHY MPAaBOBY IO3MUINIO, IO OTPHMAaia CBOE 3aKPIIICHHS
B Ilocranosi Bepxosnoro Cyny y ckmani koserii cyanis KacamifHoro agMiHiCTpaTHBHOTO Cymy
Big 10 smrororo 2021 poky (cmpaa Ne 380/671/20): “... [Ipe3ymmiist copMybOBaHa sSK MPUH-
mun y crarti 4 IIK Ykpainn (myHkt 4.1.4). CaMe TakuM YHHOM BCTAQHOBJICHO HAMBHIMHA CTYy-
miHp i1 iMoepatuBHOCTI. Kpim Toro, mpesymmiisi TakoX 3akpiluleHa sIK CIeLialbHa HOpMa
y nmyHKTi 56.21 crarti 56 I1K Ykpainu came 11 1IbOro BUIY NPAaBOBIIHOCUH, 1[0 O3HA4Yae Oe3y-
MOBHE 11 BpaXyBaHHs IPU BUPIIIEHH] CIOPIB, 110 PETYIIOI0THCA 03HAUYEHOK0 cTarTeto. CaMa ropu-
JUYHA KOHCprKuisl HOpMHU TYHKTY 56.21 crarti 56 IIK VYkpainm nae migcraBu CTBEPILKYBATH,
o HPCSYMHI_IUI 3aCTOCOBHA HE JIAIIE Y cnryauu IPSIMO1 CYIIEPEYHOCTI HOPM, ajie i y Oyab-sKii
IHIIH cUTyaIil HeBH3HAYCHOCTI B MPOLIEC] TPaBO3aCTOCYBaHHS. Mot Ti 3acTocyBanHs HEOO0XiTHO
1 JOCTaTHRO BHSBICHHS JBOX a00 OiNbIIC aJbTepHATUBHHUX BapiaHTIB MPaBOMIpPHOI TOBEIIHKH,
00OpaBIIN HAUBUTITHIIIWHN 1711 ce0e 3 SKHUX IUTATHUK MA€ TIOIyBATHUCS 3aXHUINEHUM BiJl MOXKIIUBUX
HEraTUBHUX HACIIJIKIB SK 3 OOKYy KOHTPOJIIOIOUOTO OpraHy, TaK i cymay. biiblne Toro, HaBeIeHO
HOPMOIO OXOILTIOIOTHCS HE JIMIIC OYiKyBAaHHS IUIATHHKA, 3aIIPOBA/KCHHSIM y TIOaTKOBOMY 3aKO-
HOJIABCTBI Ii€i Mpe3yMMIIii K NpUHIUITY (OCHOBHOI 3acajii) HAKJIAIAEThCs BiJIMOBIIHUI TaKUM
OquyBaHHﬂM 000B" 5130k BUOOPY BH3HAUEHOI'O HEIO BapiaHTy MOBEIIHKH i KOHTPOIIOIOUNM Opra-
HOM, 1 CyIOM. Ipu 1poMy TArap J0BEICHHS XMOHOCTI (BIACYTHOCTI MPaBOBUX HII[CTaB) 00paHoro
MJIATHUKOM BapiaHTy MOBEIIHKH MMOKJIAA€ThCS 3aKOHOM Ha KOHTPOJIIOKOUHH OPTaH .. .’ [6]. 3 Bumme-
3a3Ha4eHOT MPaBOBOT MO3UIiT BUINTUBAE JEK1IbKa MPUHIUIIOBUX ACHEKTIB:

- THo-TiepIe, Cyd poOMTh aKIEHT Ha TOMY, IO 3aKpiIUICHHS Mpe3yMIIii mpaBOMipHOCTI
pilIeHb TIATHHUKA ITOATKIB B pamMKax cT. 4 [lomarkoBoro kogekcy YKpaiHu 00yMOBITIOE i IBUIICHY
Mipy OCHOBOIIOJIOXKHOCTI TaKOTO IPAaBHJIA, aJKE 33 IIOCEPEIHUIITBOM HOTO 3aKPIIICHHS B CHCTEMI
MIPUHIIMIIIB TIOAATKOBOTO TpaBa 3a0e3Ieuy€eThCs IMiIBUIIICHA Mipa IMICPAaTHBHOCTI BIAMOBIIHOTO
MIPE3yMITTHBHOTO TIOJIOKEHHST;

- MO-JpyTe, CyI 3BEpTa€ yBary Ha IMOJBIHHICTP HOPMATHBHOTO 3aKPITUICHHS MPE3yMIIIIil
MIPaBOMIpHOCTI pillICHb MJIaTHUKA MOAATKIB. IIpH 1[bOMY aKIICHT pOOUTHCS HA CIICIiaIbHO-IOPHC-
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JUKITIAHY (popMaTi3allito JaHOTO MPE3yMIITUBHOTO ITOJIOKEHHS B paMKkax 1. 56.21 ct. 56 IToxatko-
BOT'O KOJIEKCY YKpaiHH;

- TIO-TPETE, CyIl KOHCTATYE, 110 MPE3yMIIIlis TPABOMIPHOCTI PillleHb TUIATHUKA TOJATKIB Ji€
HE TUTBKU TOAI KOJH ICHY€ IpsMa CyNEepedHiCTh HOPMAaTHBHUX IPUITUCIB, ajie i TOMI KOJH iCHYyE
MPaBOBA HEBM3HAUCHICTh Y MOAATKOBOMY IPaBO3AaCTOCYBaHHI 3arajoMm. [y 3acTocyBaHHS mpe-
3yMIIIiT TPaBOMIPHOCTI pillleHb IIATHUKA TMOATKIB MOTPiOHO, 1100 Oys0 MpuHaiMHI J1Ba aubTep-
HATHBHI BapiaHTH NMPaBOMIpHOT MOBENIHKK 3000B’s13aHOT0 Y4aCHUKA MOJATKOBUX BiJTHOCHH;

- MO-YeTBepTe, Cy/A Pe3IOMy€, 110 OOpaHU MIATHUKOM MOJATKiB HA OCHOBI BiANOBIAHOT
MPE3yMIIIIi{ MOPSIOK MOBENIHKU TIOBUHEH PO3MIILAATHCS SK MPABOMIPHUI Y TOMY YHCIi H KOH-
TPOIIIOIOUUM OPTaHOM Ta CyaoM. Takoro pony miaxii 0OyMOBIIOETHCS IIE OMHIEIO JOKTPUHOIO —
JIOKTPUHOIO 3aKOHHHUX OYiKYBaHb (IJIATHUK MTOJATKIB YCBIOMIIFOIOUH MEXaHi3M (DYHKIIOHYBaHHS
JAHOI TOKTPHHU pOOUTH BUCHOBOK IIPO T€, IO Cy0’ €KTH BIAJHHUX IIOBHOBAKCHBb OYITyTh 3aCTOCO-
BYBAaTH BIJIMOBIIHE MPABWIIO Y YiTKIK BIJIIOBITHOCTI 3 IPUITUCAMH MOJATKOBOTO 3aKOHONIABCTRA).

AHayi3oBaHa Cy/loBa JOKTPHHA BKa3y€ Ha MOXJIMBI TpaHC(HOpMaIiliHI 3MiHH, SKI OYiKY-
I0Th Ha BiJTHOCHO KOHCEPBATUBHY CYJIOBY JJOKTPHHY IPE3yMIIIIii IPABOMIPHOCTI PIllICHb TUIATHUKA
nojarkiB. [IpoTe Taki HOBITHI MOOJMHOKI MOJOKEHHS, CTAHOM Ha CHOTOJHINIHIA JICHb, I HE
3aKpINUIINCS B CYJOBiif PaKTHUIl, a TOMY 1 HE 3[aTHI MOPYIINTH MPEBATIOIOYN-CTATHIHNI Xapak-
Tep JOKTPUHHM MIPE3YyMIIIIii TPaBOMIPHOCTI pillleHb TIATHHUKA TIO/IaTKiB.

BucnoBok. OTxe, BCi BUIIle TpoaHali30BaHi CylI0Bi TOKTPUHU (JOKTPHHA MPE3yMIILii mpa-
BOMIPHOCTI pillIeHb MJaTHUKA MOJATKIiB Ta JOKTPHHA ITOOPOCOBICHOCTI IJIaTHUKA MOAATKIB) Ha
JAHUH MOMEHT MOXYTh XapaKTePH3yBaTHCS SIK CTaOiIbHO-CTaTH4HI NOKTpuHH. OIHAK, TaKOro
POy TBEpIPKCHHS HE 03HAYAE, IO B MOJAIBIIOMY BiIIOBIIHI JOKTPUHH HE MOXKYTh 3a3HATH CYT-
TEBUX TpaHcopmaliid. bimbiie Toro, Hapasi MU BXKE MOXKEMO CIIOCTEPIraTH OKpeMi 3pyHICHHS
y OIK TOCTYMaJIBHOTO PO3BUTKY JaHUX CYIOBUX JOKTPHH.
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