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INOXOM’KEHHA TUTUHU TA TAEMHULA YCUHOBJIEHHS:
IHOOPMALINMHO-ITPABOBUU ACIIEKT

VY crarTi HAroJOIIY€EThCS, MO IHCTUTYT YCHHOBJIICHHS MITEH 3aJUIIAETHCS HATe-
TIep OJHIEF0 HAHOUTBII BAAJIOKO Ta JKUTTEBO HEOOX1THO MOMJIMBICTIO BIIAIITYBAHHS
JUTEH, K1 BTpaTHiIM OaThKIB Yepe3 HEBIJIOMI, & IHKOJIHM W JIOCHTH CKIIJHI 1 BaKKi
JKUTTEBI OOCTaBMHU. ABTOPH 3a3HaualOTh, II0 CHCTEMa TAEMHUII yCHHOBIICHHS,
0 iICHY€ HUHI, Mae HacamIiepe]l Oe3rnocepelHbo OyTH CIpsSIMOBaHa Ha sSIKHAHKpaIe
3aJI0BOJICHHS 1HTEPECiB AUTHHH, 30KpeMa 1 II0JI0 MOUIyKYy OJIaromoyqyHOi POJHHU
1A Hel.

Jocnimpkena npobiaeMa yCHHOBICHHS AiTeH 1HO3eMILSIMH, SIKi € TPOMaIsTHAMU Pi3-
HUX KpaiH, aHaJi3yIOThCs MPaBOBI ACMEKTU TaKOTrO yCHHOBIEHHs. CTaTTs MpPUCBS-
YeHa MOPIBHSIBHO-IIPABOBOMY aHaJli3y TAEMHHMIII YCUHOBIIEHHS B YKpaiHi il iHO3eM-
HUX JIepiKaBax.

VY crarTi mopyuryeThCst MUTaHHS HEOOXiTHOCTI OTPUMAHHS MpaBa YCHHOBICHUX
JiTel Ha THpOopMaIlito mpo cBOiX 0arbKiB. KokHIN qUTHHI BaXMBO Matu iH(GopMa-
IiF0 TIPO BJIACHE IMOXO/KCHHS, TOOTO MPO T€HETHYHUX POIUYIB, PO CBOIO CIM’IO
Ta cBil pia. g iHpopmarlis Mae neBHE MOpaIbHE 3HAUSHHSI JUIST KOXKHOTO.

VY crarTi miIKpecItoeThCs, 0 Y pa3i MEMYHOMY OISy BaXKJIMBO BUSIBUTH 11aTO-
JIorii Ta iHII 3aXBOPIOBAHHS, SKi MOXKYTh Iepe/iaBaTHCS BiJ OaThKiB; BUSBUTH IEBHI
TaJaHTH 1 310HOCTI JUTHHH, a TAKOXK 11 CXHIBHICTE IO TOTO YH 1HIIIOTO 3aHATTS, 110
TaKOXK MOJKE MepeaBaTucs Bij OaThKiB.

VY craTTi po3mIsAaloThCs MPAaBOBI ACMIEKTH BITHOCHH MK OaTbKaMH, sIKi yCHHO-
BIJIM JIUTHHY, Ta CAMOIO YCHHOBJICHOIO TUTHHOIO.
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ABTOpH aHATI3YIOTh OCOOJUBOCTI MPABOBOTO PETYJIFOBAHHS TAEMHUII YCHHOB-
JICHHS B PI3HUX MPAaBOBUX CHCTEMax 1 HEOOXIIHICTh 3/MIHCHEHHS JIEPYKaBHOTO Har-
TSy W KOHTPOIIO 32 CTAaHOBHWIIEM YCHHOBJICHHX JiTed. Po3misHyTo 3acobu, 3a
JIOTIOMOTOIO0 SIKHX pealli3yeThCs 3a0€3MeUeHHs TAaEMHHII YCHHOBJIECHHS B YKpaiHi
Ta 3apyOilKHHMX JiepXKaBax, 3po0JIEHO aHami3 3apy0iKHOTO 3aKOHONIABCTBA y cdepi
Ta€MHHII yCHHOBIICHHS.

Haronomryetbcss Ha 0cOOMMBOMY 3HAUECHHI Ta crienu(iyHOMY MexaHi3Mi 3ailic-
HEHHsI 3aXUCTY MpaBa JTUTHHU Ha 1H(POpMAaLlilo, IKe 3aKpillJIeHe 1 Ha MDXKHAPOJHOMY
piBHI, 1 Ha HAI[IOHAIEHOMY.

Knrouosi cnosa: maemnuys ycunognenns, iHopmayiiini npasa, MidcHapooHe
VCUHOBTIEHHS, CIMEUHO-NPABOBI HOPMU.

Khudyak V. A., Fuksman D. M., Holovko O. M. The origin of the child
and the secret of adoption: the information and legal aspect

The article emphasizes that the institution of adoption of children remains today
one of the most successful and vital opportunity to arrange for children who have lost
their parents because of unknown and sometimes difficult life circumstances. The
authors note that the adoption system currently in place should, first and foremost, be
directed to the best interests of the child, including the search for a prosperous family
for him.

The problem of adoption by foreign nationals of children who are nationals
of different countries is investigated, the legal aspects of such adoption are analyzed.
The article is devoted to a comparative legal analysis of the mystery of adoption in
Ukraine and foreign countries.

The article raises the question of the need to obtain the right of adopted children
to information about their parents. It is important for every child to have information
about their own origin, that is, about genetic relatives, about their family and their
lineage. This information has some moral significance for everyone.

The article emphasizes that during medical examination it may be important to
identify pathologies and other diseases that can be transmitted from parents; to show
certain talents and abilities of the child, as well as his or her inclination for this or that
occupation, which can also be passed from the parents.

The article deals with the legal aspects of the relationship between the parents
who adopted the child and the adopted child itself.

The authors analyze the peculiarities of the legal regulation of adoption secrets
in different legal systems and the need for state supervision and control over
the situation of adopted children. The means by which the secrecy of adoption
in Ukraine and foreign countries is realized, the analysis of foreign legislation in
the field of adoption secrecy is analyzed.

Emphasis is placed on the particular importance and specific mechanism for
the exercise and protection of the child’s right to information, which is enshrined
both internationally and nationally.

Key words: adoption secrets, information rights, international adoption, family
law rules.

ITocranoBka npodiaeMu. OnHe i3 BAXIUBUX Ta MPIOPUTETHUX MICIh Y HAYIl BiABOJUTHCS
peastizailii KOMITJIEKCY OpraHizalliifHO-TIPaBOBHX 3aXO[liB, CIIPSIMOBAHUX HA OXOPOHY JTUTHHCTBA.
BaxxiuBuM npenMeToM NpaBOBOTO PETYIIOBAHHS CIMEHHHMX BITHOCHH € BPETYJIIOBAHHS BiJIHOCHH
Mk OaTbKaMM Ta JiTbMH B paMKaxX YCHHOBJICHHS. AJIKe YCHHOBJIEHI JIiTH MalOTh OCOOIMBOCTI
COLIIaJIbHOTO Ta ICHUXOJIOTTYHOTO PO3BUTKY Ta MOTPEOYIOTh MPABOBOIO 3aXUCTY Y pasi BIALITY-
BaHHSI B CIM’I0. YKpalHCBKHIl 3aKOHOJABEIlb BCTAHOBUB UiTKi MaTepiaJbHUN Ta IMPOICAYPHUH
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CKJIAIHUKH, SIKI BUHUKAIOTH Y Pa3i MOSBH NEBHHUX IPABOBUX THCKYCIH 3 MHTaHb YCHHOBJIICHHS.
BriM, y pa3i osiBM B CiMEHHUX NMPaBOBITHOCHHAX 1HO3EMHOTO €JIEMEHTA MOCTAE MpodIemMa BUOOpyY
HOpPMH, TOOTO 3aCTOCYBaHHS 3aKOHIB SIKOi 3 JiepaB, TPOMAJISIHU SKHUX MPEICTABICHI B MPaBOBiI-
HOCHHAX, BapTO 3aCTOCOBYBaTH. BapTo BpaxoByBaTH, IO BIPOJOBX OCTAHHIX POKIB B YKpaiHi
CIIOCTEPIraeThCsl TEHCHIIIS 10 301IBIICHHS KUIBKOCTI YCHHOBIIEHD 33 YYACTIO iIHO3EMIIiB. AKTY-
QJIBHICTh BUINEHA3BAHOI TEMH IOJISITAa€ HAacaMIIepea y TOMY, IO CiMeHHe MpaBo y Pi3HUX Kpai-
HaX 3aJIMIIAETHCS BIAHOCHO CTaJHM, TOAl SIK yKa3aHl MPaBOBIIHOCHHHU, YCKIIAAHEHI 1HO3EMHHUM
€JIEMEHTOM, PO3BUBAIOTHCSA, MAIOTh CBOIO cHelr(iKy Ta MEeBHY MPaBOBY AMHaMIKy. Tako Baxk-
JIUBO BiJ3HAYHTH, 1[0 BUHUKAIOTH IIPOOJICMHI MUTAHHS YCHHOBJICHHS, SIKi MOTPEOYIOTh BUPIMICHHS
B HAYKOBOMY Ta IIPAaBOBOMY aCICKTaX.

PesyabraTn aHanizy HaykoBux myouikaniii. [TpoanamizyBaBmiu pi3HI HAayKOBI CTarTi,
JIOTIOBIJII Ta TE3W HAIlIOHAJILHUX Ta 3apyOiKHHUX TOCIIIHHUKIB y cepi MIKHAPOIHOTO CIMEHHOTO
MpaBa, TOMITLHIM OyJie 3a3HaYMTH, [0 CIMEHHE 3aKOHOIABCTBO 0arathoX KpaiH 3aKpiIuieHo 3a TakK
3BaHUM «yCTaJICHUM MPUHIIUIIOM», TOOTO JIisl 3aKOHY IIOJ0 YCHHOBJICHHS, IUTIO0Y Ta HAPOKCHHS
JITel 3alUINaEThcs BITHOCHO HE3MiHHOM. [IpoTe uepes 1e HEMOXKIIMBO TOBOPHTH, IO JOCIHi-
JUKCHHS IHCTUTYTY CIMEIHOTO NpaBa CTae€ MEHII aKTyalbHHUM, MM03asK Yepe3 CTPIMKUI pPO3BUTOK
HAIIOTO CYCHUIBCTBA CHPHUSE MOSABI HOBUX Ta CYyYacHUX JOCITIKEHb. BapTo BiI3HAUUTH TaKuX
HayKoBIIiB, sik O.B. [magkiscrka, F0.B. [lepkadenko, O.A. [{roxeBa, H.B. [Toropenbka Ta iHIIHX.

Merta cTaTTi nonsArae y Tomy, o0 3allOBHUTH Ti MPOTATNHU, AKi BAHUKAIOTh M1k 3aKOHO-
JABCTBaMU JEKIIIBKOX KpaiH 100 TAEMHHMIII YCUHOBIIEHHS, PO3IISHYTH MPABOBi aClEKTH TaeM-
HUL YCUHOBJICHHS B Pi3HUX 3apyOKHUX KpaiHaX, 3aCTOCYBaTH 3apyO1KHUI TOCBiA Ta TOCHIITUTH
MIPaBOBE PETYIIIOBAHHS Ta POJIb TAEMHHUIII YCHHOBJICHHS B PI3HHUX IIPAaBOBUX cucTeMax. Takoxk, aHa-
JI3YFOYM 3aKOHOJIABCTBA PI3HUX JEPKaB, TOCIIANTH MUTAHHS TpaBa Ha 1H(GOPMAIIIIO OO TaEM-
HUI[ YCUHOBJICHHSI.

Bukian ocHoBHOro marepiaiay. OJTHUM i3 BOXJIMBUX ITPABOBUX MEXaHI3MIB 3aXHCTY JiTEH
Yy paMKax BiTHOCHH YCHHOBJICHHS € TapaHTyBaHHS TA€EMHHIII YCHHOBICHHS, II0 Tepedadae 0co-
ONMMBHI MpaBOBHI peXuUM iH(poOpMaIlii Mpo TUTHHY. besnocepenHbOr0 METO 3arpoBaKCHHS
TaKOTO MPaBOBOTO PEXHUMY iH(OpMAIl MPO TUTHHY € 3aXHCT AWTHHH, Ii HOPMAJIBHOTO IICHXO-
JIOTIYHOTO Ta COILaJIbHOTO PO3BUTKY. Perymoroun inpopmariiiiHo-npaBoBi BinHocuHH, KoHcTH-
Tylis YKpaiHU 3aKkpiIllnioe (pyHJaMEHTaIbHI FapaHTil paBa Ha iH(opMaliio, 30KkpeMa, 3riHO 31
CT. 32 KOXEH IpOMaJIIHUH BIIPaBl 03HAMOMITIOBATHCSA B OpraHax JAep KaBHOI BiaJu, OpraHax Mic-
LIEBOr0 CAaMOBPSILyBaHHs, YCTAHOBAaX Ta OpraHizalisix 3 BiIOMOCTSMH PO cebde, K1 He CTaHOBIIATD
JeprkaBHY a0o 1HIY 3aXUIIeHY 3aKoHOM TaeMHHIIO [ 12]. Takum uynHOM, OCHOBHUIA 3aKOH BH3HA-
Yae, 110 JIesIKi BiJJOMOCTI MOXYTh OyTH 3aXHIICHI 3aKOHOM.

Besnocepenne 3akpimieHHS OCOOIWBOCTEH MPaBOBOTO PEXHMMY 1H(POpMAIli y ciMEHHHUX
MPaBOBITHOCHHAX 3HAXOJWUTH CBOE BIJJOOpa)XEHHS y PI3HUX HOpPMAaTHBHHX akTax. Cepei Takux
HOpPMAaTHUBHO-TIPABOBUX aKTiB €: 3akoH Ykpainu «[Ipo MikHapojaHe mpuBaTHEe MpaBo», KoHcTu-
Tynist Ykpainu, aeski ctarti CiMeitHoro Komekcy Ykpainu, 3akoH Ykpainu «IIpo rpoMaassHCTBOY,
ykasu IlpesnaenTa YkpaiHu Ta iHIII HOPMaTUBHO-TIPABOBI aKTH, IO PETYIIOIOTH BITHOCHHU 0aTh-
KiB Ta AiTeld. BapTo 3a3HaunTH, 110 OIHUM 3 OCHOBHHX aKTiB y iboMy nuTaHHi € Konsenniss OOH
mpo npasa qutuau 20.11.1989 p., sika 3aKi1aae OCHOBU MPAaBOBOTO 3aXUCTY MPaB IUTHHH HA MiXkK-
JepaBHOMY piBHi [5, c. §].

3akpirieHHs: OKpeMoro po3ziny CiMEHHOro KOJEKCy MPo OCOOIUBOCTI YCHHOBIICHHS TiTEH
rpoMansHaMy YKpaiHH, IO MPOKUBAIOTH 32 KOPIOHOM, Ta IHO3EMISIMH, & TAKOXK BKJIFOUCHHS BiJl-
MIOBITHHUX IIOJIOKEHB PO TPABOBE PETYITIOBAHHS BITHOCHH YCHHOBJICHHS 3 iHO3EMHHM €IICMEH-
TOM J10 3aKoHy Ykpainu «IIpo Mi>kHapoIHe MpUBATHE MTPABOY CIPHUSUIN YHI(IKaIliT 3aKOHOIaBCTBa,
OCKIJTBKH CTBOPWJIM CHCTEMHE ITPaBOBE OAUCHHS MOPSIIKY Ta MPOICAYPH YCHHOBICHHS, 3aCTOCO-
BYBAaHOTO 3aKOHY JI0 BIJTHOCHH Ta MPABOBHX 0COOIMBOCTEH iH(OpMAIlii, 110 CTAHOBUTH TAEMHHUIIIO
YCHHOBJICHHSI.

JochipKyroun TAaEMHUITIO YCUHOBJICHHS, JOUIIBHO BiI3HAYMTH, IO OJHUM 3 HAHTOJIOBHI-
IIMX HANpsMIB Aep>KaBHOI MOMITUKY B YKpaiHi € CTBOPCHHS IEBHOT CUCTEMH 3aXO/iB, AKi OyIyTh
CHPSMOBAHI Ha OXOPOHY JTUTHHCTBA. AKTYaJIbHICTh IOJISITA€ Y TOMY, 1[0 HAaTeNep Y BCbOMY CBiTi
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€ TIpo0JeMa, Mo MOB’sA3aHa 13 CUPITCTBOM Ta JUTAYOI0 Oe30rsIIHICTIO. BiqnosigHo 10 €nuHOoi
iH(popmMariiiHo-aHamiTHYHOT cucteMu (€IAC) «/litn» mopoky sk B YkpaiHi, Tak i 32 KOPJIOHOM
BEJIMKA KUIBKICTh JITeH 3ajMIIalThCs 0e3 0aThKiBCHKOTO MIKIYBaHHS 32 Pi3HHUX, 1HKOJIU HaBiTh
1 XKaxJIMBUX XXUTT€BUX oOctaBmH. Tak, 3a manumm Jlep:kaBHOTO AEMapTaMEHTy 3 yCHHOBICHHS
Ta 3aXHUCTY MpaB AUTHHM IpH MiHICTEpPCTBI y clipaBax ciM’i, MONOAI Ta CIIOPTY, B YKpaiHi Hapaxo-
ByeThcsi Omu3bko 100 Thcsd ycuHoBIeHHX AiTei. Cmif 3ayBayKUTH, IO JKOJHI 3aKJIaJAH AUTIIOTO
BUXOBaHHS HE B 3MO31 3aMIHUTH CHPABXHIO POJMHY, CAaM€ TOMY YCHHOBICHHS € NMPIOPUTETHUM
3-MOMIXK 1HIIMX CHOCO0IB BlamTyBaHHA AiTed y ciM’to [3, cT. 9—11]. OGcsar ta 3micT npaB Ha
iH(opMallio 3aJIeKUTh BiJl Cy0’€KTa BITHOCHH IIOJ0 YCUHOBIEHH:. [0 HUX MOXKHA BiJHECTH:

— ycunosmosayie — 0ci0, MO OaKAIOTh YCHHOBHUTH YH YIOYCPHTH TUTHHY. 3arajioMm, s
Takoi Kareropii oci0 BaXKJIMBO 3HATH SIKHAKOLIbIIE BIJOMOCTEH MpO OakaHy MUTHHY. 3a3BUYai
BaXXITUBOKO JUUIsI HUX € iH(OopMaIlisl 00 MOXOKSHHS JUTHHH, 0COOIMBOCTEH ii 310poB’s1, 610J10-
TYHAX OaTHKIB Ta X CIIOCOOY KUTTS;

—  YCUHOBTEHY OumuHy — JUTS TAKOT KaTeropii 0cid BaXXJIMBO 3HATH, XTO Oaxae 11 yCHHOBHTH
Ta KUM € 11 JIFOJIH; TIPAaBO Ha iH(OPMAIIiFO OO0 11 BIACHOTO IMTOXOKCHHSI.

OpnHi€ro 3 HaROIIBII MPOOIEMATHYHUX CUTYallili MOXe BHCTYIAaTH MiKICp)KaBHE yCHHOB-
JICHHS, T103asK TAEMHHUIIS YCUHOBJICHHS HE Ja€ TIOBHOI MOXJIMBOCTI OTPUMATH BCIO 1H(OPMAIIi0
II0/I0 TUTHHU a00 CiM’1, Ipu 1IbOMY Oy/ie BaXKKO BiJICIIIKOBYBATH TOAAJIBIIY JOTI0 IUTHHH, TOMY
BUHMKAIOTh Pi3HI KOMI3il 1010 bOTO MUTAHHS. 3aKOHOAABCTBO YKpATHU J03BOJISE YCUHOBICHHS
IHO3eMHHMHU IpOMAITHAMHU YKPAiHChKUX JiTel. Ha macts1, KOMIIeTeHTHI OpraHu Aep>KaBHOI BIaIH
B YKpaiHi CIiAKYIOTh 32 MOAAIBIINM MepeOyBaHHAM YKPATHCHKOI AUTHHHU 33 KOPJOHOM JIO 11 IIOBHO-
mitTs. TUM caMuM Taki OpraHu MOXYTh 3a0€3IIeTyBaTH BUCOKHIN PiBEHb OC3IIeKN AUTHHU Y HOBIiH
ciM’1, KO OyAyTh BUSIBIICHI HETaTUBHI HACIIIKH ii IepeOyBaHHS 32 KOPJIOHOM: TOPTIBJIS IITHMH,
pabcTBO, YCHHOBIICHHS JIITEH 3 KOPUCIIMBAX MOTHBIB.

[Ticist TOOMUHOKKX, EMi30JUYHUX BUTIAJIKIB Y MUHYJIOMY HHWHI MI>KHApOJHE YCHHOBIICHHS
MIePETBOPMIIOCH HA JOCUTH MaciuTaOHe sieumie. [leprmii eran nommpeHHs IPaKTHKN yCHHOBICHHS
JiTel-1HO3eMIIiB PO3IIOYABCS MIiCIs 3aKiHYeHHs J[pyroi cBiTOBOI BifiHHM, KOJIU MI>XKHAPOAHE YCHHOB-
JICHHS BIIEpIIIE MoYano OypXJIMBO PO3BUBATUCK [§, c. 40—41].

OTxe, i3 BUILIEHABEACHUX MPHUKIIAAIB MOXKHA CKa3aTH, 1110 IPOLEAypa YCUHOBJICHHS, B SIKiit
HasIBHUH 1HO3EMHUIl €JIEMEHT, 3/I1HICHIOETHCS] BUKITIOUHO Y CYI0BOMY mopsiiky. OnHak ciif 3a3Ha-
YHTH, IO TPUBAJA IPOLEAYpa MKHAPOJHOTO YCHHOBIICHHS HA MIPAKTHUII HAWYACTINIEC TPU3BOAUTH
JI0 TOTO, 1110 KaHAWAATH B OATHKH 3BEPTAIOTHCA 32 JOIOMOIOI0 A0 MOCEPEIHHKIB, 110 3a00POHEHO
crarrero 216 CimeiiHoro kozpekcy Ykpainu. [Ipu npoMy NOpyLIyIOTECS CTPOKHU repeOyBaHHS TiTel
Ha O0JIiKY, HE BPaXOBYEThCS BIK JITEH, IKUX YCHHOBIIOIOTb, IIPHCKOPIOETHCS IPOLIEC OPOPMIICHHS
JIOKYMEHTIB [2].

He mo)kHA He 3a3HAYUTH, IO CKIAJHICTB MTPOIEAYPH MIXXHAPOTHOTO YCHHOBIICHHS TIOJISTAE
1 B TOMY, III0 JJIs PETYIIOBAHHS [IUX IPABOBITHOCHH 3aCTOCOBYETHCS HE JIHIIE 3aKOHOIABCTBO Jep-
JKaBH, IO BiAJa€ TUTHHY Ha YCHHOBICHHS, a i 3aKOHOIABCTBO JICPXKABH 0COOH-YCHHOBIIOBAYA.
Kpim TOro, BapTO 3a3HAUNTH /IBI BasK/INBI KOHBEHIIII:

— Tl'aa3pKy KOHBEHILIO IPO 3aXHCT AiTeil Ta CHiBPOOITHUIITBO B Taly3i MDKICPKaBHOTO
ycuHOBJIeHHS 1993 p. (KOHBEHIIIS aKI[EHTYE yBary Ha HEIOMyCTUMOCTI OTPUMAHHS MaTepiaabHOT
BUTOAM OyJb-IKUMU Cy0’€KTaMH B IPOIieC 3A1HCHEHHS AISTIBHOCTI, CIIPSIMOBAHOI HA BUHUKHEHHS,
3MiHY YU IPUITHHEHHS IPABOBITHOCUH y c(hepi MIKHAPOAHOTO YCHHOBIICHHS);

— T'aa3bKy KOHBEHIIIIO PO OPUCAMKIIIIO, TIPABO, 1110 3aCTOCOBYETHCS, Ta BU3HAHHS PillIeHb
po ycuHoBJieHH 1965 p.

Harenep 3akoHOZaBCTBO YKpaiHU IIOMO YCHHOBICHHS 33 YYaCTIO IHO3EMINB y OaraTbox
acriekTax HE BIAIIOBITa€ CTaHTApTaM 3aXHCTY MPaB JUTHHH, BCTAHOBICHUM [ aa3pKol0 KOHBEH-
micro. [OIOBHUM YHHOM, II€ CTOCY€ThCS MEXaHi3My 3HaOMCTBAa KaHIWAATIB B YCHHOBIIOBAI
Ta YCHHOBIIOBAHUX, SKHX TpeOa MepeopieHTyBaTH HA BUOIp POJIWHHM IS JUTHHH, a HEC HABITAKH
[7,c. 612-615].

Bapto 3a3HaunTH, M0 JUIs TOTO MI00 YCUHOBJICHA AWTHHA TIOYyBasiacsi KOM(MOPTHO y HOBIH
cimM’i, HeMae rmoTpebu il MOBITOMIIATH iH(pOpPMAIIiIO PO Te, III0 BOHA «HE CBOS», IIPOTE MPAKTUKA
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THKOIT BKa3ye Ha Te, M0 BHHUKAIOTH CUTYallil, IO U1 BHYTPIIIHHOTO CIOKOIO AWTHHU Kparie
3HATH 13 CAMOT0 TOYATKY, 10 BOHA € YCHHOBJICHO), HIXK KOJIM BOHA 1€ JII3HAETHCS BiJl CTOPOHHIX
JUTS Hel JIrojieHd, ajpke TOJl B IMTHHH MOXKE BHHUKHYTH TICBHHI PiBEHb HEIOBIpH JI0 0aThKiB, 1110
3HAYHO MOTIPIINTH i1 CTOCYHKH 3 HUMHU. HeoOXiqHO MaTH Ha yBasi, 0 JKOJHA HOpMa SIK Hallio-
HAJIBHOTO, TaK 1 MXKHAPOJHOTO 3aKOHOAABCTBA HE 3000B’s3y€ CaMUX yCHHOBIIOBAUiB 30epiratu
TAEMHHMIIIO YCHHOBJICHHS AUTHHU. Harie 3aKoHOIaBCTBO Ta 3aKOHONABCTBO JESIKUX 3apyOiKHUX
KpaiH mependavae, Mo 3a OakaHHSIM YCHHOBIIIOBaYa KOMIETEHTHHH OpraH, TOOTO OepKaBHHIA
OpraH peecTpalii akTiB [IMBUILHOTO CTaHy, BUAA€ Ha MiJCTaBl PILIEHHS CyAy CBIIOUTBO MPO YCH-
HOBJICHHSI BCTAHOBIICHOTO 3pa3ka, IMPOTE M IIPABOM YCHHOBIIOBAYl KOPHUCTYIOTHCS HE YacTo,
BIJIZIAF0YM TIepeBary 3MiHI aKTOBHX 3aIMCIB MPO HAPOKCHHS JUTHHH, 3MIHIOIOUH BIJOMOCTI PO
MiCIle Ta JIaTy HapOKCHHS AUTHUHM, ii Tpi3BHIIE, iM’sI, TI0 0aThKOBI. baskaHHS yCHHOBIIIOBaYa 3Mi-
HUTH JaTy HapoKeHHs Oyae BIDIMBATH HA MEAWYHI MOKA3HUKH PO3BHUTKY TUTHHH, TOMY 3aKOH
BCTaHOBIIIOE CTPOK 3MiHH JIATH HAPOJDKCHHS He OUIbIIe SK Ha 1ricTh Micsmis [ 10, ¢. 221].

AHanizyroun 3apyOi>kKHE 3aKOHOJABCTBO IIOJI0 TAEMHUII YCHHOBIICHHS, 3a3HAYMMO, IIO0
B PO3BHHYTHX KpaiHaxX 31 CTaJOI MPAaBOBOK CHUCTEMOIO TAEMHHIIO YCHHOBJICHHS B3arajii He
BH3HAYAIOTh K O3HAKy YCHHOBIEHHS. [Ipukianom toro ciryrye @panny3skuil LIuBinsHMI KOAEKC,
ne B 1. | «I[Ipo ycuHOBIEHHS» B3araili HE 3raJlye€ThCcsl PO TAEMHUIIO YCHHOBJICHHs, a B TI. 11
(ctp. 369) «IIpo y3aKoHEHHs, 110 MPOBAAUTHCS Yepe3 YCHHOBICHHS» TOBOPHUTHCA NPO Te, IO
CY[OBE DIllIeHHs MPO y3aKOHEHHS BHHOCUTHCS y BIIKPHUTOMY CYIOBOMY 3aciJaHHi, alie Iicis
JIOCITIJDKEHHSI CITPABH 1 1e0aTiB y HEMyOIiYHOMY 3aciaHHi.

Po3rnstHEMO TakoK MPaBOBI acIIEKTH TAEMHUII YCHHOBIICHHS Y Takii kpaiHi, sk CLIA, me
HaTernep BHKOPHCTOBYETHCS «BIIKPUTE» YCHHOBJIICHHS, KOJH OiTH, SKAX Oa)KaroTh YCHHOBHTH,
3HAIOTh TPO CBOE TOXO/DKEHHS 1 MPOiH(OPMOBaHI KOMIIETEHTHHMH 0COOaMHU TIPO Te, XTO iXHi
Oionoriuni 6athku. Y CIIIA mpaBoBe peryitoBaHHS YCHHOBIICHHS OJIHOCTATEBUMH ITapaMHu 3/iHc-
HIOETHCSI Ha JIOKAJILHOMY PiBHI. Y BCiX IITaTax yCHHOBIIOBauYeM MOKe OyTH ocola, 1o € mpef-
crasHuKoM JII'BT-crinpHoTH. OHOCTaTEB] Tapy MAIOTh IPABO YCHHOBIIIOBATH JiTeH y OUIBIIOCTI
mraTiB. 17 tpaBHa 2004 p. Maccauycetc ctaB nepuuM 3i mratis CIIA, 3aK0HOTABCTBO SIKOTO
JIeTalizyBajgo OJHOCTAaTeBl HUIOOM. BU3HauanbHUM CTao pillleHHS anelaLifHOTO Cydy LITaTy
Maccauycetc y crpasi Goodridge v. Dept. of Public Health, 798 N.E.2d 941 (Mass. 2003), Biamo-
BIJIHO JI0 SIKOTO «IIPaBO Ha LUII00 HE € MPUBLIEEM, 1110 HAAAETHCS AEPHKABOIO, & OMHUM 3 OCHOBHUX
IpaB, 110 3aXUILEHE Bijl 0€3MiICTABHOIO BTPyUaHHs AepkaBu» [16].

He moxHa He Bi3HAUMTH 3aKOHO/IABCTBO ABCTpIi, I03asK BOHO Hajiae ocobam, siki Oaxca-
I0Th YCHUHOBHUTHU AMTHHY, CAMOCTIHHO OOpaTH B yCHHOBIEHHs. 3araioM B ABCTpIil € JeKiibka
BU/IIB YCUHOBJICHHS:

— maemiue — YCUHOBJICHI 010JIOTTYHI OATHKH PO IO YCHHOBJICHOT IUTHHU H YCHHOBHUTE-
JIiB HE MAIOTh YSIBJICHHS;

— BiOKpume — O10JIOT14HI OaTbKH 3HAIOTh, XTO € YCHHOBHUTEJIEM, a TAKOXK MOXYTh YCTaHO-
BUTH KOHTAKTH 31 CBOEIO AUTHHOIO;

— Haniesioxkpume — 010JI0T14HI OaTbKH 3HAIOTh, XTO YCHHOBWTENI IXHBOI JAWTHHH, alie
HaMaraloThCsl yTPAMYBATHCS Bl KOHTAKTY [9, c. 400].

3axoHoAaBcTBO ITamii 3a3Ha49ae mpo Te, 10 YCUHOBJICHA HETTIOBHOJITHS JUTHHA Y 3p03yM1Nii
Ta HaJIeXHII hopMi Mae OyTH OBigOMIIeHA PO Takui (GakT. KpiM 1poro, micis J0CATHEHHS Bajl-
LSATUI ITUPIYHOTO BiKY YCHHOBJICHI MalOTh MPABO OTPUMATH iH(POpPMALIO IOA0 iX MOXOMKECHHS
1 BIJOMOCTEH 1Mpo cBOiX OionoriyHux 6arekiB. JlocTyn 1o i€l iHdopMmarlii Moxxe OyTH JI03BOJICHUN
TAKOXK 1 MICIIS TOCSITHEHHS TIOBHOMITTS Y Pa3i iCHYBaHHS JOBEICHHUX IIPHYMH, IO 11€ MOXE BILIU-
HYTH Ha MICUXOJIOTIYHO-(PI3UYIHUN CTaH MOJI0A01 JtoauHu [9, ¢. 399]. Po3misiHYBIIH MOPIBHSIBHO-
MPaBOBI aCIEKTH 3aKOHOIABCTBA 3apyOikHUX KpaiH Ppanii, ITanii, CILIA, ABcTpii, MOkeMO 3po-
OWTH BUCHOBOK TIPO Te, IO KOYKHA KpaTHa po3po0Iise BIACHI MPABOBI HOPMHU MO0 TAEMHUII YCH-
HOBJICHHSI, IPOTE € KPaiHH, A€ TAEMHHUIIS YCHHOBJICHHS HE BHOKPEMIICHA SIK OKPEMHI 1HCTHUTYT.

3rigHo 31 cT. 285 CiMeHOTO KOJIeKCY YKpaiHH BCTAaHOBIHOETHCS OOMEKEHHS ITPaB iHO3EMITiB
Ha TAEMHHIIO YCUHOBJICHHS TUTHHH, SIKa € TPOMaJTHUHOM YKpaiHu. Tak, yCHHOBJICHHS JUTHHH,
sIKa € TPOMAITHUHOM YKpaiHH, 0c00010, SiKa € TPOMaJITHUHOM JEP)KaBH, 3 KO YKpaiHa HE Mae
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JIOTOBOPY TIPO HAJIAHHS ITPABOBOI JOTIOMOTH, HE € TAEMHHIM Y TaKHX BUIAJKaX: SKIIO Y JCpKaBi,
y SIKilf YyCHHOBIIIOBAY MOCTIIHO MPOXKHBAE 1 B IKy MA€ IepeixaT AUTHHA, yCHHOBICHHS HE € TaEM-
HUM 1 SKIIIO YCHHOBIIOBaY B YKpaiHi MOCTIHHO He ipokuBac [2]. OTike, BUIIE NepeadadeHa yMoBa,
KOJIM TaKe YCUHOBJICHHS € BIIKPUTUM. Ta€MHHUIIS YCHHOBIICHHS HE 3aBXK/IM MOXKe OyTH 30epexeHa
yepes 00’ ektuBHI o0ctaBuHU. CT. 7 Konsennii OOH npo npasa qutuau 1989 p. 3akpiruioe mpaBo
3HATH CBOE MOXOPKEHHS Ta 3HATH CBOIX 0aThKIB y pa3i MOXKIMBOCTI HaJlaHHS Takoi iHpopMarii.

He MoxxHa He 3rajiaTi CUTYAIli10, IKa BHHUKJIIA [II0/I0 TAEMHUII YCUHOBIIEHHS B YkpaiHi. [lle
y 2012 p. YnoBHoBaxxeHu# 3 npaB nutuHU FOpiii [1aBnenko 3asBUB Ipo HEOOX1AHICTh CKACYBaHHS
TAEMHUII YCHHOBIICHHS Yepe3 BHeceHHs 3MiH 10 CimeliHoro Ta KpuminaipHOTO KomekciB Ykpa-
iau. 10.0. [1aBneHKo HABOIUB TOBOIY ITPO HEMOXKIIMBICTE BEICHHS CIICIiaTi30BaHUMH CITy)KOaMU
HAJIS)KHOTO KOHTPOJTIO 32 BCHHOBJICHUMH JITHMH Ta 3IIHCHEHHS ITOCTIHHOTO KOHTPOIIO 32 YMO-
BaMU IXHBOTO TIPOYKUBAHHS 1 BUXOBaHHA. Taka CUTYallis 3aHEMOKO1JIa TPOMAJIChKI OpraHi3aiii, sKi
3BEPHYJIHCS 0 YTIOBHOBAKCHOTO 3 TIpaB JonuHU Banepii JIyTKOBChKOT 110710 3aXHCTy Ta€MHHIII
YCUHOBJICHHSI. BOHM BBa)karoTh, NIO IHIIIATOPY BHINEHA3BAHMX 3MiH ITiJ] Yac MiATOTOBKU TaKOi
MIPOTIO3HIIIi HE BpaxyBajH MO3UII0 YCHHOBIIOBAYiB-0aThbKiB 1 HE BUBYHIIM KUTTS CIMEH, Y SKUX
€ YCUHOBIIEHI JITH, TOMY JiIIIUIN TaKUX BUCHOBKIB. TaeMHHUIII0 YCHHOBIICHHS CKACOBYBAaTHU Y KO-
HOMY pa3i HEe MOXKHa, T03asK Taka iH(opMallist 3aBAaCTh JITSAM 3HAUYHOI IIKOJH, aJKe, Ha TYMKY
MICUXOJIOT1B, Taka iH(hopMallis Moxe OyTH aIleKBaTHO CIIPUKHSTA HE paHille JOCITHEHHS AUTHHOIO
21-piuHoro Biky. Tako)k HayKOBI BBaXKarOTb, 1[0 PO3KPUTTS TAEMHUIIl YCHUHOBICHHS MOXE IpH-
3BECTH JI0 HETaTUBHOTO CTABJICHHSI IO JIITEH 3 OOKY TXHIX OIHOJITKIB, EpeNyCiM Y TITITKOBOMY
Billi, OCKIJIBKH Yy IIeW Mepiojl BiIOYBAEThCS CTAHOBJICHHS XapaKTepy JUTHHH, a 11e Oyae BIUTUBATH
HETaTUBHO Ha JUTAYY NCUXIKy [15].

Tak, Hanipuknaza, [paadis y CBOEMY 3aKOHOIABCTBI 3a3HAaYa€ MEBHI CTAHIAPTH 100 MiXK-
HApOJHOTO YCHHOBICHHS. [IpuKiIamoM MOXKHA 3a3HAYUTH IEKITbKA 3 HUAX:

— 3JaTHICTh 3a0€3MCYUTH JUTHHI TaKe CIMEHHE KHUTTS, sSIKe TIOKpalyBaTume 11 (Qi3uIHHIA,
eMOIIHUH, ColiaTbHUA, KYIBTYPHUN Ta IHIIHIA PO3BUTOK;

— B3JaTHICTh FapaHTyBaTH OE3IEeKy TUTHHI MPOTATOM YChOTO ii JMUTHHCTBA PI3HUMH JIEp-
JKaBHUMH yCTaHOBAMH, 1110 KOMIIETEHTHI Y I[bOMY, Ta YCHHOBJIIOBAYAMU;

— 3aTHICTH 3a0€3MEUUTH CEPEOBHUINE, B SIKOMY OyIyTh LIHYBAaTHUCS OpUTiHAIBHA HAIiO-
HaJBHICTB, paca, KyJIbTypa, MOBa Ta PEJirisi AUTHHH;

— 3aTHICTb PO3YMIHHS, 1[0 AUTHHA YCUHOBJICHA B iHIIH KpaiHi i e MO3UTHUBHO BIUIUBA-
THME Ha PO3BUTOK ii ocoducrocTi [17].

YV Chnonyyenux Illtatax AMeEpUKH YCHHOBIEHHS 3A€OUIBIIOTO PETYNIOETHCS 3aKOHO-
JABYMMHU aKTaMH OKPEMHUX INTATiB. Y OULIBIIOCTI 3 HUX BUMAaraeThes, MO0 mapa, sika yCHHOBIISIE
IUTHHY, Oylia OIpy>KSHOIO 1 MpUiiMala TUTHHY CIIbHO. HaToMIiCTh, B OKpeMHUX MITaTax I03BOJIS-
€THCSl YCHHOBILITH AUTHHY OaThKaM-OIWHAKaM, PEICTaBHIKaM HETPaIUIiHHIX MUTI00IB [6].

Ille omHUM BaXJIMBHM MOMEHTOM € Te, 110 BimmoBimHO 70 4. 3 cT. 211 CK VYkpainu ycu-
HOBITIOBaUaMH MOXXYTh OyTH ToApyxoks [2]. B YkpaiHi mig MOHATTAM «IIOIPYKKS» PO3YMIIOTH
NUTIOOHY 1apy, TOOTO YOJOBIKA 1 APYKHUHY. TOMy yCHHOBITIOBauaMH HE MOXKYTh OyTH 0COOM OfIHi€T
crari. Takuit HOpMaTHBHUH aKT MO>KHA MOPiBHATH 3 Pocilickkoro dexnepariieto, e, HaBMaku, 3a00-
POHHU 0cobaM, 110 MAFOTh HETPAAMIIIHHY OpIEHTAIlil0, YCHHOBIIOBATH JiTell HeMae. Takoxk € HU3Ka
KpaiH, okpiM Pociiicekoi denepartii, ae eraaizoBaHO OAHOCTATEB] HUTIOOU Ta YCHHOBIICHHS AiTCH
oJHOCcTaTeBUMH Napamu. [IpukiiaioM Moxe cayryBaTh Taka Kpaina, sik Kanaga. Kanancekuii 3akon
npo nuiodu (Civil Marriage Act) MICTUTh TeHAEPHO HEWTpasibHEe BU3HAYEHHS HUTIO0Y: 3TriHO 3i
CT. 2 IUTF00OM BH3HAETHCS 3aKOHHUI COY03 JUIS IMBUTBHUX TOTPEO ABOX 0CI0, 32 BUHATKOM 1HIIIHX
coro3iB. [IpaBoBe perymoBaHHS IHCTHTYTY YCHHOBJICHHS 3iHCHIOETHCS MMEPEBAKHO HA JIOKAIb-
HOMY piBHI (Ha piBHI MPOBIHIIIH). YCHHOBJICHHS JITEH OMHOCTATCBUMHU MapaMU Jierajli30BaHe Ha
TepuTopii Bcix npoiHmii Kanaau. BiamosiaHo 1o ct. 5 3akony npo ycuHosneHHs (Adoption Act)
npoBiHIii bpuranceka KomymOis iutuHa Moke OyTH YCHHOBIJICHA OHIE€I0 0COO0I0 YH TBOMA 0CO-
06aMu pa3oM; KOKCH YCHHOBIIOBaY MYCHTh OyTH pe3uaeHTOM mpoBiHIii bpuranceka Komymois.
SIkmo 6paty 10 yBaru mpaBo AWTHHM Ha iH(MOPMAIIO MO0 11 YCHHOBICHHS, TO 1I¢ HacaMIepesn
Mae 3aJIeKaT Bif Oa’kaHHS OaThKiB HajgaTH Taki BimoMocTi. Take OakaHHS Mae IPyHTYBaTHCh Ha
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MEBHUX (haKTOPAX: CBIIOMOCTI JUTHHH, BITHOCHH MiX OaTbKaMH 1 JUTHHOIO, CIIPUHHSTTS YCHHOB-
JICHOIO TUTHHOIO HAaBKOJIUIITHROTO CEPEIOBHINA, SIKE BIUTUBAE TICBHOIO Mipolo Ha Hel. Jlumre micms
TOTO, SIK OATHKH MOBHICTIO OYIIyTh pO3YMITH BHYTPIIIHE CIPUAHATTS TUTHHUA BChOTO, 1110 11 OTOUYE,
MOKHa Oy/ie TOBITOMHTH T# PO (HaKT yCHHOBICHHS.

BucnoBku. OTxe, i3 BUIICHABEJCHOTO MOPIBHSUIBHOTO aHAaJi3y MPABOBUX ACMEKTIB TaeM-
HUIIl YCHHOBJICHHS Ta MUTaHb I0JI0 MAaTEpiaJbHO-IIPABOBOIO Ta KOJI31HHOTO peryaroBaHHS IMpa-
BOBiIHOCUH OaTbKiB Ta AITEH B yKpaiHCHKOMY Ta 3apyOi’KHOMY 3aKOHOAABCTBI MOXHA 3pOOUTH
BHCHOBOK, III0 HasiBHA HATEIep MpaBoBa 0a3a YKpalHu 3arajioM BiAMOBIa€ MiXXKHAPOIHIM HOPMaM.
3aramom, came KOi3iHe PeryIOBaHHS BH3HAUCHHS TTOXOKCHHS JUTHHH B «3MIIIAHOMY IITI001»
a00 X y «MDKHAPOIHOMY MLTIO0D» MOXE 3IIHCHIOBAaTHCS 3a IBOMA BapiaHTaMU: 3a JOTIOMOTOIO
HOpM 3akoHy Ykpainu «[Ipo Mi>kHapoaHe IpUBAaTHE IIPaBO» Ta 33 TOMOMOTOI0 HOPM MiIXKHAPOTHHUX
JIOTOBOPIB YKpaiHH.

TaknuMm 9MHOM, MOKHA CTBEP/IKYBATH, 10 TAEMHHIIS YCHHOBJICHHS € MTPOSIBOM iH(pOpMAIiii-
HOTO KOHTEKCTY CIMEHHUX MPaBOBIIHOCHH. 3 OJJHOTO OOKY, TOTPUMAHHS TAEMHHII YCHHOBIICHHS
3a0e3Ieuye rapaHTilo 3aXHUCTy IHTePECiB YCHHOBICHUX 0Ci0 Ta yCHHOBIIOBAUIB SIK OJIMH 13 3aX0/1iB
OXOPOHH HEIOTOPKAHHOCTI MPUBATHOTO JKUTTA, a 3 1HIIOrO OOKY, Il JOTPUMaHHS MOBHHHO MaTH
HU3KY BHUHATKIB, HAIPUKJIAJ, KOJIM HEOOXiHO MaTH MpaBO Ha iH(GOPMAII0 MPO CTaH 310pPOB’S
YM BIZIOMOCTI MPO CHAAKOBI 3axBoproBaHHs. [Ipore 3rigHo i3 4. 3 crarti 226 CiMeHOTO KoueKcy
VYkpainu: «Ocoba, sika Oylia yCHHOBJICHA, MA€ MPABO MICIS TOCATHEHHS HEI0 YOTHPHAISITH POKIB
Ha oJepKaHHs iH(OpMAIIii 00 CBOTO YCHHOBJICHH. AJle HE 3aBXKIU TaKe PO3TOJIOIICHHS MOXKE
OyTH IOUITBHUM, MM03asK cTarts 227 mporo  Komekcy 3a3Hadae, [0 YCHHOBIIOBAY Ma€ MPaBO
MIPUXOBYBATH Bl TUTHHU (aKT ii YCHHOBICHHS, SKIIO PO3KPUTTS TAEMHUIN YCHHOBICHHS MOXKE
3apaary Koy 11 iHTepecam [2]. Lle cTBoproe yMOBH Ui peaitizailii y9acHUKaMH PO3IISTHYTHX
BHIIC TIPABOBIJIHOCHH TIpaBa Ha JOCTYII JI0 iH(popMallii, Ha sIKYy BOHH MalOTh IIPaBO, OCKUIBKH 1€
CTOCY€TBCS IXHBOTO TIPUBATHOTO KHTTSI.

Bananc mMix TaeMHHIICIO YCUHOBJICHHS Ta NMPaBOM Ha JOCTYI J10 iH(GOpMaIii B TaKux mpa-
BOBIJJTHOCMHAX MAa€ BU3HAYATHUCh Yepe3 HEMOXKIHUBICTh JEPKaBU BTPYYATHCh Yy MPHUBATHE JKUTTA
JIIOIMHY Ta HE MEPEBUIIYBaTH CBOT IOBHOBAKEHHSI Y BUIAIKAX, KOJIM B 3aKOHO/IABCTBI € BUHITKHI
010 TaKWUX MyOJIYHUX BTPY4YaHb, OCOONMBO SKIIO WIETbCA MPO Oe3MeKy AWTHHH. 3arajom,
crarts 7 CiMeliHOTO KojeKcy YKpaiHUM rOBOPHUTb, IO PEryJIOBaHHS CIMEHHMX BIJHOCHH 3Miiic-
HIOETHCS 3 YpaxyBaHHSIM IIpaBa Ha TAEMHUIIO OCOOHUCTOTO JKUTTA iX yUACHUKIB, IXHHOTO IIpaBa Ha
0CcOo0KCTY CBOOOJY Ta HEJIOMYCTUMOCTI CBABIIBHOTO BTPYYaHHS Y CIMEiHE KHUTTS [2].

Be3ymoBHO, iep:kaBa Ma€e CIIpUsITH 3a0€3MCUCHHIO 1 TapaHTyBaHHIO TAEMHHUII YCUHOBJICHHSI.
[Ipote y *xomHOMY pa3i He MOXKHA CTABUTH IiJ] MUTAHHS Te, [0 KOMIICTCHTHI HAIVISIIOBI OpraHu
HE TTOBHHHI CTE)XUTH 1 BUITYCKATH 3 MOJISI 30Py MOAAIBIIY AOJIO AUTHHY IICIIs 11 YCHHOBICHHS 10
JIOCSTHEHHS HEr0 MOBHOMITTS. [To3asik OyBarOTh BUIAIKH, KOJIW TUTHHY BCHHOBIOIOTH 3 ITEBHUX
CBOIX KOPHCJIMBHX MOTHBIB, IO TOTIM Oy/e MKOJAUTH SK 37I0POB’I0, TaK 1 MCUXIlll YCHHOBICHOI
JUTUHH.
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