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OCOBJHUBOCTI ObPAHHS 3AITIOBIZKHUX 3AXO/1B
Y BUIIAALI JOMAIIHBOI'O APEIHITY TA OCOBUCTOI ITIOPYKH

CrarTsl mpUCBsYCHA aHANI3y TCOPETHYHHX Ta IMPAKTUYHUX MPOOIIeM, SIKi CTO-
CYIOThCS MIJICTAaB Ta YMOB OOpaHHS 3alO0DKHUX 3aXOMiB y BHUIVISAL JOMAIIHBOTO
aperTy Ta 0COOUCTOT MOPYKH.

Ha mincrasi anamizy monoxeHb unHHOro KITK Vkpainu, mpaBOBHX MO3HUITIH
€Bporreiickkoro cyy 3 npas Jiooguau (nam — €CI1JT) ta BITYM3HIHOT CYIOBOT TTpaK-
THKH BU3HAYCHO KOO 0OCTAaBHH, IKHMH Ma€ OOTPYHTOBYBATHCSI BHCHOBOK CJIiTIOTO,
MIPOKYpPOpa, CIIIIOTO CYIAl, CYAy PO HASBHICTH/BIACYTHICTD PU3HKIB (PHU3HKY), SKi
€ OJTHIEIO 3 TIJICTaB JIJIS 3aCTOCYBAaHHS 3aMO01KHUX 3aXO0/IiB.

BusnaueHO yMOBHM 0OpaHHs 3amo0KHOTO 3aX0/y y BUIVISII JOMAITHBOTO aperiTy.
3BepHyTa yBara Ha Te, IO 3aKOHO/ABYEC BU3HAYEHHS TOHATTS <OKUTIOM, SIKE 3aKpi-
wieHe B 4. 2 cT. 233 KIIK Ykpainy, sk i nmymauenHs nporo noustrst ECIUI y po3yminHi
cT. 8 KoHBeHIIi1 PO 3aXMCT IMpaB JIFOIUHU 1 OCHOBOIONOKHMX ¢cBoOO (asi — K3ILT), He
MO)KHA 0€33aCTEePEKHO 3aCTOCOBYBATH IiJ] yac 0OpaHHs 3ar001KHOIO 3aX0y y BUIVISAL
JIOMaIIHboro aperuTy. HaBeneHo BiIOMOCTI, SIKI MalOTh MICTHTHCS y KJIOHNOTaHHI PO
00paHHs 3armo0KHOTO 3aXOMy Y BUIIII JOMAITHBOTO apeIiTy Ta B YXBaJi CIITIOTO
CY/UTI, Cy/y TIPO OOpaHHS 3ar001KHOTO 3aX0y Y BUIVISII IOMAIITHBOTO apelTy.

BusHayeHO yMOBH 00paHHS 3a001KHOTO 3aXO0/y Y BUIVISI OCOOUCTOI TIOPYKH.
3 oIy Ha Te, 10 Hi B KPUMIHAJIBHOMY TPOIECYaIbHOMY 3aKOHOJABCTBI YKpaiHH,
Hi Y KPUMIHAJBHIN MpoIecyanbHil JOKTPHHI HE c(DOPMOBAHO €IMHUX BUMOT, KpH-
TepiiB, YNHHHKIB, 32 SIKUMH Ma€ BU3HAUATHCS PIBEHB JIOBIPH JI0 0COOH, y MpECTaB-
JICHi} HayKoBiil poOOTi 3aIPONIOHOBAHO TMiIXiJ] JO BUPIIEHHS I[bOTO MUTAHHS. 3BEp-
HyTa yBara Ha Te, 10 JUIs 3a0e3MedeHHs AI€BOCTI 3anm001KHOTO 3aX0Ay y BHIVISI
0coOUCTOI MOPYKU MUTAHHS MPO TE, YU 3acIyroBye ocoba Ha JOBIpy, CIii BUpI-
LIyBaTH HE JIMIIE KPi3b NPU3MY CTYINEHs AOBIpH 10 HEi Cli4oro cyaai, cyay, aje
i camoro mifo3proBaHoro (00BUHyBaueHoro). HaBeneHo BiIOMOCTI, SIKi MalOTh Mic-
TUTHCS. B MIICEMOBOMY 3000B’s13aHHI MOPYYUTENS Ta B KIOMOTAHHI MPO OOpaHHS
3armo0iXKHOTO 3aX0y Y BUDIISAII OCOOMCTOI TIOPYKH.

Kntouosi cnosa: niocmasu obpanns 3ano0inchux 3ax00ie, 0OMAawHil apeuim,
ocobucma nopyka, nopyuumeis, YMOGU 00pAHHs OOMAUHLO20 Apeumy.

Shevchuk M. 1. Features of the application preventive measures in the form
of house arrest and personal guarantee

The article is devoted to the analysis of theoretical and practical problems
concerning the grounds and conditions for application preventive measures in
the form of house arrest and personal guarantee.

On the basis of the analysis of the legal rules of the Code of Criminal Procedure 2012,
the practice of the European Court of Human Rights (ECtHR) and the practice of domestic




ITPABO I CYCIIIJZIBCTBO Ne 2 yacmuna 3/ 2020

courts a number of circumstances, which should justify the conclusion of an investigator,
prosecutor, investigating judge, court on the presence/absence of risk (risk), which is one
of the grounds for applying precautionary measures have been identified.

The conditions for application preventive measure in the form of house arrest
are defined. Attention is drawn to the fact that the legislative definition of the term
“home”, which is enshrined in P. 2 of Art. 233 of the Criminal Procedural Code
of Ukraine, as well as the interpretation of this concept of the ECtHR in the sense
of Art. 8 of the European Convention on Human Rights (ECHR), cannot be used
unconditionally when choosing a preventive measure in the form of house arrest. The
information that must be included in the petition for application preventive measure
in the form of house arrest and in the decision on application preventive measure in
the form of house arrest is given.

The conditions for application preventive measure in the form of personal
guarantee are defined. Considering that neither in the criminal procedural legislation
of Ukraine nor in the criminal procedural doctrine have unified requirements, criteria,
factors by which the level of trust in a person should be determined, an approach to
solving this issue is proposed in the submitted scientific work. Attention is drawn to
the fact that in order to ensure the effectiveness of a preventive measure in the form
of a personal guarantee, the question of whether a person is trustworthy should be
addressed not only through the prism of the degree of trust in the investigating judge,
the court, but also the suspect, the accused. The information that must be included in
the guarantor’s written obligation and petition for application preventive measure in
the form of personal guarantee is given.

Key words: grounds for application preventive measures, house arrest, personal
guarantee, guarantor, conditions for application house arrest.

Beryn. Okpemi acnekTH 3acTOCYBaHHS 3alOODKHOTO 3aXOAy Y BHIVISAL JOMAITHBOTO
apelmTy Ta 0coOHCTol MOPYKU AOCiIKyBainu Taki BueHi, sik: O.H. Arakepimos, A.®. be3pykasa,
K.K. binenpka, FO.M. I'pomeswnii, C.B. JlaBunenko, B.T. anuenko, .JI. Hdimxtox, B.I. [po3n,
M.O. Kapnienko, B.I1. Kmumuyk, I'M. Kytxkip, O.I1. Kyunnaceka, FO.Jl. Mockamtok, JI.JI. T1aruk,
B.O. Pubanko, T.B. Cagosa, O.I. Tumenko, A.P. Tymansuy, B.l. ®apunnuk, T.I. ®domiHa,
J.A. Yyxpaes, O.C. enskin, O.I. [umo, A.O. Illynera Ta in. Pa3zom i3 TUM 00CTaBUHU, IKUMHU
HOTPiOHO OOIPYHTOBYBATH iCHYBaHHs PU3UKIB (pU3WKY), mepenbadenux m. 1-5 4. 1 ct. 177,
m. 12 4. 1 ct. 178 KIIK Ykpaiau, yMoBU 0OpaHHS 3amo0DKHUX 3aXOMIB Y BHIVISII JTOMAITHBOTO
apemTy Ta 0COOUCTOI MOPYKH Y KPHMIHAIFHOMY MpPOIECYaTbHOMY 3aKOHONABCTBI YKpaiHH, K
1 B KpUMIHAIIBHIH TIpoIlecyalibHIN TOKTPUHI, HAJIS)KHUM YUHOM He BHU3HAYEHI, III0 3yMOBIIFOE HEO0-
X1AHICTh HOAAIBIIOTO JOCIIIKEHHS TAKUX [IUTaHb.

ITocranoBka 3aBaaHHsi. MeTOIO CTaTTi € aHAJI3 TEOPETUYHUX Ta MPAKTHYHHUX MPOOIEM,
SKI CTOCYIOTBCSI TiJCTaB OOpaHHs 3amoOiKHUX 3aXOMIB 3arajoM Ta yMOB OOpaHHS 3aMOODKHHUX
3axO0/iB y BUIVISAI IOMAITHBOTO apelITy i 0COOMCTOl MOPYKU 30KpeMa, Ta 3[iHCHEHHS cripodu 1x
TEOPETUYHOTO BUPIIICHHS.

Pesyabrarn gociigmeHHsi. 3ano0iKHI 3aX0IM MarOTh OOMpATHCS JIHIIE 32 HAIBHOCTI
BU3HAUCHUX y 3aKOHI mijicTaB Ta yMoB!. B iHIIOMY pasi 1je MOXe MPU3BECTH JI0 iICTOTHOTO MOPY-
LICHHS [PaB JIIOAMHHU, TAPAHTOBAHUX MDKHAPOIHUMHE JI0TOBOPAMH, 3r0/id Ha 000B’A3KOBICTh AKX
HasaHa BepxoBHoto Pajoro Ykpainu. Maerscs npo mpaBo ocoOu Ha cBOOOAY Ta 0COOUCTY Heno-
TOPKaHHICTB, TPaBO Ha MPUBATHE )KUTTS, IPABO Ha CBOOOIY NEPECYBAHHS Ta BUTBHUI BHOIp MicIlsI
TIPOXKUBAHHSI TOIIIO.

! STk1io 3BepHYTHUCS [0 €TUMOJIOTI] CIIiB «ITi/ICTaBa» Ta yMOBay», TO IIiJICTABAY BU3HAYAECTHCS K TE TOJIOBHE, HA
4oMy 0a3yeTbCsl, IPYHTY€ETECS MI0-HEOY/b; T€, UMM HOSCHIOIOTECS, BHIIPABIOBYIOTECS BUMHKH, OBEIHKA 1 T. iH. KOTrO-
HeOy/Ib; Ha MIJICTaBi YOro, BUXO/SYHN 3 YOro-HEeOy/Ib, ClUparounch Ha 1ock [20]. Ha BigMiHy Bij mijcTaBH, Mifl yMOBOIO
CIIil pO3YMITH HEOOXiJHY 0OCTaBUHY, sIKa POOUTH MOXJIMBHM 3IiHCHEHHS, CTBOPEHHS, YTBOPEHHs 4Oro-HeOyab abo
crpusie yomych [21].
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HesBaxkaroun Ha 4iTKe BH3HAYCHHS ITiJICTaB JUIsi OOpaHHS 3aO01KHUX 3aX0/IiB Y YHHHOMY
KpUMIHAJILHOMY TIPOIIeCyalIbHOMY 3aKOHOJABCTBI YKpaiHW, BiJCYTHICTh KOHCOJIIJOBAHOTO ITiJi-
XOJIly IO IIbOTO MUTAHHS HAyKOBUX Ki Mae Micie i Harenep [1, c¢. 56-61; 4, c. 222; 6, c. 255;
8, c. 404; 11, c. 70-76; 22, c. 216; 24, c. 124]. Tak, nanpuknan, O.B. MupoHeHKo Ha miJcTaBi
aHaJi3y TyMOK yUeHMX Ta 4yMHHHUX monoxeHb KIIK Vkpainu chopmMymnroBaB BlacHE BH3HAUCHHS
3arajJbHUX IiJCTaB 3aCTOCYBAHH 3aM00KHUX 3aX0/iB, 10 KX BiJHIC HAasBHI B MaTepiajax Kpu-
MiHAJIBHOTO MPOBAKEHH (PAKTUYHI AaHi (I0Ka3K), sIKi MiATBEPAXKYIOTh HAsIBHICTh OOIPYHTOBaHOT
MiJI03pH y BUMHEHHI 0COO0I0 KPUMIHAJIBHOTO MPaBOIMOPYIIEHHS Ta HAsIBHICTh PU3UKIB BUMHEHHS
iI03PIOBaHNM, OOBHHYBAaYCHUM IIEBHOI MPOTUAIl KPUMIHAIBLHOMY IPOBADKEHHIO Y (opMmax,
nependavenux mi. 1-4 4. 1 ct. 177 KIIK, abo BYNHECHHS 1HIIIOTO UM MPOJOBKEHHS HasIBHOTO KPH-
MiHaJbHOTO NpaBomnopymieHHs [11, c. 74]. O.1. TuineHko BBaXkae, 10 MiJCTABOI 3aCTOCYBAHHS
OyIb-KOTO 3armo0KHOTO 3aXO[y Ta JIOMAalIHBOTO apeliTy 30KpeMma, € HasBHICTh OOIpyHTOBA-
HOT TiI03pH y BUMHEHHI 0COO0I0 KPUMIHAIBHOTO TPABOMOPYIICHHS, a TAaKOK HAsSBHICTh PU3H-
KiB, SIKl JIAIOTh IMIJCTaBH CITYOMY CYy/IJI, Cyldy BBaXKaTH, IO TJ03PIOBaHUN, OOBUHYBauCHHMA
MOXKe 3IiHCHHTH 1ii, mependaveni 4. 2 ct. 177 KIIK [22, c¢. 216]. FO.M. I'pomeswii, O.I". [1lumo
ta O.B. ®ipman BBaXaIOTh, 1110, OKPIM HaBEJICHUX BHIIE JIBOX ITiJICTAB, IIIE OMHUM CKJIaTHIKOM ITi/l-
CTaB 3aCTOCYBAaHHS KOHKPETHOT'O 3aMI001>KHOT0 3aX0/Ty € HAIBHICTH BIJOMOCTEH MO Te, 1[0 iHITUMHU
3armo0DKHIUMH 3aX0JaMH BHKOHAHHS 3aBJaHHS KPUMIHAJIBHOTO IMPOBA/KEHHS € HEMOXKIMBHM
[4, c. 222; 24, c. 124]. A.®. BespykaBa niiinia BUCHOBKY, a FO.M. Mockamok, A.f. Xurpa
ta A.B. PaTHOBa 3 HEIO MOTOMIIKCS, IO TiJCTaBaMU JIJIsl OOpaHHSI 3aM001»KHOT0 3aX0/1y Y BUTJISL
JOMAIIHBOTO apeInTy € Taki: 1) HasBHICTh OOIPYHTOBAHOI MiIO3pH Y BUMHEHHI 0COOOI0 KpHMi-
HapHOTO TpaBonopymenHs (4. 2 cr. 177 KIIK Vkpainw); 2) HasBHICTh PU3HUKIB, SKi JAIOTH
JIOCTaTHI MiZCTaBU CIIAUOMY CY/JI, Cyly BBaXKaTH, 0 0co0a MOXKe 3MIHCHUTH Jii, ependadeHi
4. 1 ct. 177 KIIK VYkpainu (4. 2 ct. 177 KIIK VYkpainu); 3) 10BeIeHICTh HEMOXKIHMBOCTI 3aCTOCY-
BaHHS OLJIbII M’SKOTO 3an001KHOTO 3axony (4. 3 cT. 176 KIIK Ykpainn); 4) HasiBHICTh (PaKTHUHUX
JIAHHX, SIKI BKa3yIOTh, 110 32 BAMHEHUH 3JI0YMH Iepe0aueHo MTOKapaHHs y BUDIISI 1030aBICHHS
Bouti (4. 2 ct. 181 KIIK Ykpainwm) [2, c. 195; 13, ¢. 72; 25, c. 33].

3 MeTOI0 MPaBMIIBHOTO TIyMadeHHs Ta 3actocyBaHHS cT. 5 K3IIJI Komiterom MinicTpiB
Pagun €Bpornu Oyno po3pobiaeHO peKOMEHMaIli, cepel sIKUX CIiji 3BepHYTH yBary Ha PexomeH-
nauito Rec (2006) 13 mepkaBaM-y4acHHUISIM IIIOA0 3aCTOCYBAaHHSA TPUMAHHS MiJ] BapTOIO, YMOB,
y SIKHX BOHO BiOyBa€TbCs, 1 3alIpOBaKEHHsI TapaHTiil Bia 310BxkuBaHb Bif 27 BepecHs 2006 p.
Hagenenuii Butiie Mi>kHapOAHO-TIPABOBHMA aKT, X0U 1 Ma€ peKOMEHAIIHII XapaKTep, MpoTe HOTo
MIOJIO’KCHHS B KiHIICBOMY Pe3yNbTaTi Oyiu peai3oBaHi B KPEMIHAIEHOMY IPOLIECYAIFHOMY 3aKO-
HOJABCTBI YKpaiHH, IO € MO3UTHBHOI TEHCHIIIEI, Ky MOTPIOHO OpaTh 3a MpUKIAI il 4ac
MIPUIHATTS 3aKOHIB, a/DKE BIH MICTUTh OUTBII PO3IIMPEHHUNA 00CSAT TapaHTiid mpaBa 0COOHM Ha CBO-
00J1y Ta OCOOHMCTY HEIOTOPKAHHICTh, C(DEKTHBHI Ta JII€BI MEXaHI3MH BIIPOBAKEHHSI TAKOTO TIPHH-
UMY Y BHYTPINIHIO CHCTEMY IpaBa Jep)kaBh. Y IIbOMY MIKHapOIHO-TIPaBoBOMY akTi Komiter
Minictpis Pagn €Bponu BH3HAYMB Taki MiACTaBH Ui OOpaHHS 3al001KHOTO 3aXOAy y BHIISI
TPUMAaHHS 1]l BAPTOIO:

a) € po3yMHa Mi103pa, 110 BiH Y1 BOHA BYNHIJIA ITPABONIOPYIICHHS;

b) € Baromi miJICTaBM BBAXKATH, 110 Y pa3i 3BUIbHEHHS BiH UM BoHa (i) BTede abo (i1) BANHUTH
cepiio3He MpaBonopyuIeHHs, abo (iii) BTpydaTuMeThes Y BiANIpaBIeHHs MpaBocyals, ado (iv) cra-
HOBHUTHME CEpHO3HY 3arpo3y IpoMaJICbKOMY MOPSAKY;

€) HEMae KOAHOT MOKIIMBOCTI 3aCTOCYBaTH allbTEPHATUBHUM 3aXif, 11100 3amo6irtu Hebes3-
MeKaM, BKa3aHUM Yy MyHKTI b;

d) nel 3aXif € CKIIaIHIKOM IIPOLECY KpUMIHATBHOTO CyIounHCTBa [16].

HageneHi BuIe mijcTaBy st 0OpaHHsI 3aI001KHOTO 3aX0/ly Y BUDIISAI TPUMAHHSI ITiJT Bap-
TOFO TIOBHICTIO 30Irat0ThCs 3 THMH, SIKI BUUIsE€ €BPONEHCHKUH CYIl 3 TIPaB JIOIWHHU Y CBOIX YHC-
JICHHHUX PIIICHHSX, sIKi 3a0e3MeuyroTh JMHAMIYHUNA po3BUTOK HOpMHu cT. 5 K3IJI (Hampukmian,
y pileHHsX y crpaBax «Jlerenbe nporn @pannii» Big 26 yepBHs 1991 poky, «W mporu IlIBei-
napii» Big 26 civast 1993 poky ta «I. A. mporu @panmii» Big 23 BepecHs 1998 poky, «AceHoB
npotu bonrapii» Bix 28 xoBTHS 1998 poky Tomio). BaxknnBo 3BepHYTH yBary Ha Te, 11O 3TiIHO
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3 mpaBoBoto mosutliero €CIIJI, moManmHili apemrT, Tak camMo K 1 TPUMaHHS 0COOH T BapTolo,
€ M030aBICHHAM CBOOOIM B po3yMiHHI I1. «c» 4. 1 ¢T. 5 K3IJI (pimenns €CIUI y cnpai «MaHcini
npot Itamii» Big 2 cepmas 2001 p., «by3amki npotu PecryOmiku Monnosay Bin S mumas 2016 p.,
«KaBkaspkuit mpotu Pocii» Bing 28 nucromama 2017 pOKy) Tomy y CBOIX YHCJICHHUX PIIICHHIX
€CI1JI Bka3ye Ha Te, IO BiH 3aCTOCOBYE Ti caMi KpUTepil Ui OIIHKH po3yMH00T1 1030aBICHHS
BOJIi HE3AJIC)KHO BiJl MiCIIS 3aCTOCYBaHHS 3ar1001KHOTO 3ax0/y (b0 y ciiadoMy i305T0pi, 200 i
JIOMAIHIM apemToM) (pimeHHs y cipaBax «by3amki nporu PecmyOniku Mosjnosay Bif 5 aumHs
2016 p., «Kopban npotu Yipainn» Bin 4 numnus 2019 p. Toiro).

TakuMm 9rHOM, Ha TiACTaBl aHANI3Y MOJIOKEHB 4. 3 ¢T. 176, 4. 2. cT. 177, m. 12 9. 1 cT. 178,
9. 1 cr. 184, 9. 1-4 ct. 194, 4. 1 c1. 196 ynnHOTO KIIK YKpainu, Mi>KHAPOIHUX CTaHAAPTIB 3aXHU-
CTY TIpaB JIFOIUHM, 3akpituieHnX y ct. 5 K3I1J1, ta npaBoBux no3utii €CI1JI, BukiaaeHux y Horo
YUCIICHHHUX PINICHHAX, JOXOAMMO BHCHOBKY, IIIO ITiJICTABAMH JIJIsi OOpaHHS 3armo0iKHUX 3aXO/IiB,
y TOMY YHCII 1 JIOMAITHBOTO aPEITy, 0COOUCTOT TIOPYKH, €:

1) HasBHICTH OOTIPYHTOBAHOT MiZI03pH Y BUMHEHHI IT1JI03pIOBAHUM, OOBHHYBAaYCHUM KPHMi-
HAJIFHOTO TIPABOIIOPYIICHHS;

2) HasBHICTh JOCTATHIX TiJICTAB BBaXKaTH, 110 € XO4a O OJMH 13 PHU3HKIB, Tepea0adyeHUX
m 1-54. 1 ct. 177, m. 12 9. 1 ct. 178 KIIK VYkpainu, 1 Ha siKi BKa3ye CII49HiA, TIPOKYPOP Y CBOEMY
KJIOITOTaHHI;

3) HEemOCTATHICTh 3aCTOCYBaHHS OUNbII M’ SKHUX 3alOODKHUX 3aXOMiB s 3amoOiraHHs
pU3UKy a0 pU3MKaM, 3a3HAUYEHUM y KJIOIIOTaHHI CTOPOHU 00BHHYBaueHHs [14, c. 176].

BHCHOBOK 11900, TPOKYPOPA, CIITIOT0 CYI, CYIy PO HAsIBHICTh/BIICYTHICTh PHU3HUKIB
(pU3HKYy), SKi € MiICTaBOO JUIs OOpaHHs 3al001KHUX 3aX0/1iB, Ma€ IPYHTYBATHCS HA aHAJi31:

(akTHIHUX 00CTaBUH BYNHEHOTO KPHUMIHAIBFHOTO IPABOIIOPYIICHHS (HAIPUKIaI, (hopMa
1 CTYITiHb BUHU CKOEHOTO 3JI0YMHY; MOTHB 1 METa CKOEHHS 3JI0YMHY; 00’ €KT, TOOTO Ti CyCITUIBHI BifI-
HOCHHH, SIKi TOPYIIYIOTHCS 3IIOYHMHOM; XapaKTep MIKOAH, sIKa HAHOCUTHCS 00’ €KTY 3JI0UMHY; CIIO-
ci0 CKOEHHSI 3II0YHHY; POJIb, SIKY BUKOHYBaJIa KOYKHA 3 0Ci0, siKa MiA03pIEThCs (OOBHHYBAUY€EThCS )
Y CKOEHHI 37I0YMHY Yy CIIBYYacTi; CTYMiHb 3AiH{CHEHHS 3JI0Y4MHHOTO HaMipy; IPHYUHH, BHACIITOK
SIKMX 3JI09MH HE OyJI0 JOBEICHO /10 KiHIIS; HACIIIKH CKOEHHS 3JI0YMHY TOIIO);

— o00cTaBuWH, IO CBiYaTh NMPO HAIEKHY/HEHAIC)KHY TOBEIIHKY MiJO3PIOBAHOTO (OOBH-
HYBAueHOT0) B XOJi 3AIHCHEHHS KPUMiHAJILHOTO MPOBAPKCHHS (HANIPUKIIAJ, SBKA 32 BUKIUKAMHU
CJIITY0TO, MPOKYPOPA, CIIIUOTO CYIMl, CyAy B XO/1 3M1HCHEHHS KPUMIHATBHOTO MPOBAHKEHHS YK
YXUJICHHS BiJl ABKH (TOOTO MOTPiOHO OpaTy 10 yBaru Takox i Te, yu Oyjia MOXKJIMBICTD Y MiA03PIO-
BaHOTo (OOBMHYBA4YE€HOT0) BTEKTH paHille), CIPOOH HE3aKOHHOTO BIUIMBY HA YYAaCHHKIB KpUMi-
HAJILHOTO MIPOBAJKEHHS, MTOTOBKA IO CKOEHHS HOBOTO 3JI0YUHY TOLIO);

— o0OcraBuH, nependadeHux y m.a. 2—11 4. 1 ct. 178 KIIK Ykpaiuu, ki MOXyTh a00 Tij-
TBEPAUTH HMOBIPHICTh HACTaHHS KOHKPETHOTO PH3HKY, 00 JOBECTH, III0 BOHA 3aHA/TO Maja, abu
BHUIIPABJIATH 3aCTOCYBAaHHS KOHKPETHOTO 3aI001KHOTO 3aX0/Iy. X0 1 Iepesik 00CTaBHH, 3aKpiruie-
Hux y cT. 178 KIIK Vkpainu, 3akoHomaBueM unHHOro KITK YkpaiHu 3HauHO pO3MIMPEHO MOPIB-
HsHO 3 KIIK YKpa‘l'HI/I 1960 p. (ct. 150 KIIK), npore CITiJ| TTaM’ATaTH, [0 BiH HE € BHYEPITHAM
Ta HE 0OMEXY€ CIIAIOTO CYIII0, CYH Y MOKIIMBOCTI nocnumcysam MiJ] 9ac PO3MIsAY 1 BUPIIIEHHS
MUTaHHA TIPO OOpaHHS 3amO0DKHOTO 3aX0[Ay W iHIII OOCTaBHHH, SIKi 1 XapaKTepH3YIOTh oc06y
Mi103pI0BAaHOTO (OOBHHYBAYEHOT0) (HAMPUKIAJ, CIy:k0a B apwmii, ydacTs B ATO, yuacTs y Jik-
Bijanii HachiakiB YopHOOMIBCHKOI KaTacTpodu, yyacTb y MHUPOTBOPUUX OMNEPaLisfX MiJ eriJoro
OOH, HATO, ypsi10Bi Haropou i mo4ecHi 3BaHHsI, HAsIBHICTb 3B’ SA3KiB 13 3I0Y4MHHUMHU Ta IHITUMH
AHTUCYCIUTPHAMH €JICMEHTaMHU TOIO), 1 TOM SKIIYIOTH/O0TSDKYIOTh TOKapaHHs (HAaIpUKIa,
BU3HAHHS BUHH T4 aKTUBHE CIIPUSIHHS PO3KPHUTTIO 3JI0YMHY?, CKOEHHS 3JI0YUHY ITi]] BILTABOM CHJIb-
HOTO JIYIICBHOTO XBIUTIOBAHHS, BUKJIIMKAHOTO HEIPABOMIPHIMHU 200 aMOPATbHUMH JISIMH ITOTEPITi-
JIOTO, BIJIIIKOAYBAHHSI IIIKOJTH TIOTEPITIIOMY, HaIaHHS MEIUYHOT 200 1HIIOT JOTTOMOTH MOTEPITLIIOMY

2 Bopuouac ciij 3ayBaxkuth, mo €CIIJI y cBOIX pillIeHHSIX HEOXHOPA30BO HATOJIONIYBAB HA 3HAYCHH] IPHHIAITY
Mpe3yMIILii HEeBUHYBATOCTI B ACMEKTI TOTO, IO HEBH3HAHHsS 0CO0OK CBOEI BUHM HE MOXKe OyTH JOKa30M TOTO, IO
I1i103pI0BaHNi, 0OBHHYBaYCHUI Oy/Ie IIEPEIIKOIKATH IPOBAIKCHHIO Y CIIpaBi Ta (aiabcudikyBaTn 10Ka3u (HAIPUKIAL,
y pimenHi y crpasi «Kayuop nporu [Tonbii» Big 3 arororo 2009 p.).
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0e3mocepeTHbO MICHS CKOEHHS 3JI0YHHY TOINO), OOIPYHTOBYBaTH HUMH HAasBHICTh/BIJCYTHICTh
pusukis, nependadennx KIIK Ykpainu. Becranosnenns 3akoHonasieM KITK Ykpainu takux oome-
JKEHb TIPU3BEIIO O 110 MOpYIIeHHS MmoJokeHb cT. 5 K3ITJI.

VYei 3ano0ixkHI 3aX011 00’ €THAH] CIIUIBHOK METORO, IMiJICTABAMH Ta TIOPSIKOM 1X 3aCTOCY-
BaHHA. BogHowac € meBHI 0COOIMBOCTI OOpaHHs, 3MIHH Ta MPOJOBKEHHS 3arlO0DKHUX 3aXOiB,
MpUTaMaHHI JUIIe KOHKPETHOMY HOro Buay. Y Iiif CTaTTi MM CKOHIIEHTPYEMO yBary Ha yMOBax
00paHHA 3aT001KHUX 3aXO0/IB Y BUITIA/ JOMAIIHBOIO apeITy Ta 0COOMUCTOI HOPYKH.

[[lo crocyeThest ymos odpanns 3anodirscHozo 3axody y 6u2iadi 0OMAWHbO20 apeuimy,
CYTHICTb SIKOTO MOJIATA€ y I1JI0J000BOMY PEXUMIi 1305111 MiZ03pIOBAaHOrO (OOBHHYBaYEHOIO)
B MEKaXx JKUTIa a00 3 BU3HAUCHHSIM TIEBHOTO Tiepioay 100w (Hanpukian, 3 22 roa. 00 xB. 1o 06 ro.
00 xB.) 3 HAKJTAZICHHSIM Ha HHOTO HU3KH MPOIIeCyaTbHUX 000B’SI3KiB, 0OMEKEHB 1 3a00pOH, TIepe-
OayeHuX 4. 5, 6 c¢T. 194 KIIK Vkpainu, Ha MiACTaBl yXBaJM CIIAYOTO CY/I, Cydy, TO 10 HUX, Ha
HAIIIy JTyMKY, CJIiJI BITHECTH TaKi.

1. lomawiniii apewtm mosice Oymu 3acmoco8ano 6UKIIOUHO 6 MOMY pasi, AKWL0 3a KpUMi-
HalbHe NPAGONOPYUIEHHA, Y 6UUHEHHI AK020 NI003PIOEMbCA, 006UHYBAUYEMBCA 0CODa, nepeo-
Oauene noxkapanna y euz2naoi nozoaenenns eoni (4. 2 cm. 182 KIIK). Kpim Ttoro, ct. 299 KIIK
VYkpaiHu MICTUTh MEBHE 3aCTEPEKEHHS PO HENOMYCTHUMICTh 3aCTOCYBaHHS 3all001KHOTO 3aX0/y
y BUIVISIZII IOMAIIHBOTO apeliTy Mij 4ac AOCYIOBOTO PO3CIiAyBaHHS KPUMIHAJIbHHUX MPOCTYIIKIB.
Taki HOpMaTHBHI 0OMEKEHHsI 3yMOBJIEHI CYBOPICTIO 3aII001’KHOTO 3aX0/1y TAKOTO BUAY, AKHH Mepe-
0avae 3HAYHHUH CTYIIHb BTPYYaHHs y IPUBATHE )KUTTS 0COOH, B pO3yMiHHI 1. «c» 4. 1 cT. 5 K3IJI,
SIK 1 TPUMAaHHS I1i]] BapTOI0, I030aBJisie 0co0y CBOOOIN, a TOMY Ma€ OyTH CITIBMIPHUM 3 TSOHKKICTIO
MTOKapaHHsI, SIKe 3arpoXKy€e 0co01 y pa3i BU3HAHHS il BUHHOIO Y BYMHEHHI KPUMIHAIBHOTO TIPaBOTIO-
PYIICHHSI, B SIKOMY BOHA ITiJO3PIOETHCS, OOBHHYBATYETHCSL.

Crig 3a3HauuTH, MO Jeski HaykoBmi (Hampukian, A.D. bespykasa [2], A.Il. berpmas
[3]) BBaxkaroTh, mo B 4. 2 cT. 181 KIIK Ykpainu citiji yTOYHUTH, 3 TIPUBOJY SKHX caMe 3JI0YHMHIB
0Cco0OM MaroTh OyTH MiJaH] 3aI001KHOMY 3aX0Ily y BHIVISII JOMAITHBOTO apeIlTy, OCKUIbKH, Ha
IXHIO JlyMKY, OCi0, SIKi BUNHIIIH TSDKKI Ta OCOOJIMBO TSKKI 3I0YMHH, HEOOX1IHO 130JIbOBYBATH Bij|
CYCIIBCTBA, 3aCTOCOBYIOUM JI0 HUX HE JOMAIHIM apemTt, a TpuMaHHA i BapToro. Ha aymKy
iHmmx HaykoBHiB (LJI. digrox [5, ¢. 74-75], A.B. Ilonomapenko, JI.M. Ckopu [15] Tomo), 3amo-
ODKHMI 3aXif] y BUIVISLI IOMAIIHBOTO apelITy JOIIFHO 3aCTOCOBYBATH JI0 MiI03PIOBAaHUX (0OBH-
HYBAa4Y€HHUX ) Y CKOEHHI 0COOIMBO TSKKHX 3JI0YHMHIB JIUIIE Y TAKUX BUHATKOBHX BUTIAJIKAX, SIK TSHKKA
XBOpo0Oa, HEMOBHOJITHI JIiTH HA YTPUMaHHI, CTaH BariTHOCTI, HOXMUJIMH BiK Mi103pIOBaHO1, 0OBH-
HyBa4e€HOT1 0coOHM, y BCiX 1HUIMX BUMAJAKAX, HA IXHE MEPEKOHAHHS, 32 CKOEHHSI OCOOIUBO TSAKKOTO
3JI0YMHY JOIIFHO 3aCTOCOBYBAaTH BHKIIOYHO TPUMAHHS i BapToro. HaykoBIi 1mie ogHi€i rpymu
(I'M. Kymkip [9, c. 98], O.B. CiBak [19, c. 209]) BBaXatOTh JOIUIEHAM BCTAHOBJICHHS TPAHUYIHOI
BEPXHBOT MEXI1 CTPOKY IM030aBICHHSI BOJII, JIO SIKOT MOXKJIMBO 3aCTOCOBYBATH JIOMAIITHIH aperT.

Brim, 3 HaBeeHNMHU BUINE TTO3HUITISIMU TIOTOJUTHUCS BaXKKO 3 OINISIAY Ha Take. [lo-nepute,
3akonoxasels ynHHOTO KITK VYKpainu 3actocoBye mudepeHIiiiioBanuii miaxia g0 oOpaHHs 3aro-
ODKHMX 3aX0/iB, ajke 3rigHo 3 nojokeHHsamu KIIK Ykpaian cioiguamit cynas, cyq y KO)KHOMY KOH-
KPETHOMY BUIAJIKY Y Pa3i MPUHHATTS pillIeHHs PO 00paHHsI 3a11001KHOT0 3aX0/ly Ma€ BPaxOByBaTH
(bakTUYIHI 0OCTABMHU BYNHEHOTO KPUMIHATBHOTO MIPABONOPYIICHHS, 00CTaBUHHU, 1110 CB1I4aTh PO
HaJIe)KHY/HEHAJICKHY TOBEAIHKY IMiJI03PIOBAHOTO (OOBMHYBAau€HOTO) B XOJi 3/1MCHEHHS KpUMi-
HAJBHOTO NPOBAJKEHHS Ta 00cTaBUHH, HaBeneHi B cT. 178 KIIK Ykpainu (B ToMy 4ucii i BiK, CTaH
30pOB’s MiJ03pIOBAHOrO (OOBMHYBAu€HOI0), HASBHICTh Y HHOTO POAMHHU M YTPUMAaHLIB TOLIO).
Hanpuxknan, y monoxkenssx 4. 2 cr. 183 KIIK Ykpainu 3akpimieHo yMOBH, 332 HasIBHOCTI SIKHX
JIO TI1JI03pIOBaHOi, 0OBHHYBa4Ye€HOI 0COOM MOKE OyTH 3aCTOCOBAHO 3alOO1KHUMN 3aXiJl y BHIVISII
TPUMaHHS I BapTOI, JIO SKMX, 30KpeMa, 3aKOHOAABEIlb BITHOCHUTH TaKy: 3alOODKHHU 3axij
y BUDJISAJII TPUMAaHHS i BAPTOIO0 HE MOXKe OyTH 3aCTOCOBaHM, OKPiM, SIK JIO paHillle He CyTuMOl
0co0w, siKa MiJI03PIEThC A00 OOBHHYBAYYETHCS Y CKOEHHI 3JI0YMHY, 3 KU 3aKOHOM Tiependa-
YEHO MMOKapaHHs y BUDIIA T030aBICHHS BOJII HA CTPOK MOHAJ 1T’ ATh POKiB (1. 4 4. 2 c1. 183 KIIK).
To6to 3a HasgBHOCTI OOCTaBMH, SIKi CBiAYATh MPO MOXKIMBICTH 3armo0iraHHS pU3UKaM, BHU3Ha-
yeHuM cT. 177 KIIK VYkpainu, nuisixom 3acTOCYBaHHS O MifO3PIOBAHOTO (0OOBHHYBaYE€HOTO)




ITPABO I CYCIIIJZIBCTBO Ne 2 yacmuna 3/ 2020

Yy CKOEHHI 3JI0YHHY, 32 KW 3aKOHOM Iepe0aYeHo MOKapaHHs y BUIVISIII 1030aBICHHS BOJI Ha
CTPOK TIOHAJI I1’SITh POKIB, MEHIII CYBOPOTO 3ar001KHOTO 3aX0y, HiXK TPUMaHHS ITiJl BAPTOIO, JI0
HBOTO Ma€ OyTH 3aCTOCOBAHO JIOMAIIHiK apemT. [IpoTe 3a BiICyTHOCTI TaKUX «IIOM’ SKIITYFOYHX)
00CTaBHMH Ta HAsBHOCTI «OOTSKYIOUMX» OOCTaBHH, SKi BKa3ylOTh Ha iCHYBaHHS PU3HKIB, SKHX
HEMOXKITUBO 3aMo0IrTH IIJISIXOM 3aCTOCYBaHHS JIOMAIIHBOTO apeliTy, A0 BKa3aHOi KaTeropii ocid
CIITYMIA CYIUIs, CY/l Ma€ 3aCTOCOBYBATH TPUMaHHS I1iJl BApTOIO.

Ilo-opyee, 3rinno 3 mpaBoBoro mno3utiero €CIUI Oyap-sika cuctema 00OB’S3KOBOTO TpH-
MaHHs MiJl BapTol € HecyMicHOrO 3 BuMoramu 4. 3 ct. 5 K3IIJI («Tomasi nporun ®@panuii» Bia
27 cepras 1992 p., «LniiikoB npotu bonrapii» Big 26 nunus 2001 p., «beneBunpkuit mpotu Pociin
Big 1 Oepesus 2007 p., «EmoeB mpotu Ykpainm» Bix 6 mucromana 2008 p., «CBepiioB mpoTH
VYkpainuy Big 27 muctonana 2008 p., «MockaneHko mpotu Ykpaiam» Bix 20 tpasus 2010 p.,
«Xawpenino ipotu Ykpainu» Bij 14 sxoBtHs 2010 p., «XapueHko nmpoT Ykpainu» Bia 10 qroToro
2011 p.). AnanoriuHoro BUCHOBKY AiimoB KomiteT MinicTpiB Pagu €Bponu y cBoiii PekomeHna-
ii Rec (2006) 13 momo 3acTocyBaHHS TPUMAHHS I1iJ] BApTOI, YMOB, V SIKHX BOHO BiZOyBa€ThCs,
1 3aIpOBa/DKEHHS TapaHTii Bix 3moBkKuBaHb Bix 27 BepecHs 2006 p., B 1. 3 AKoi 3a3HAYMB, IO
HE MMOBUHHO OyTH 000B’3K0BO1 BUMOTH, 1100 0c00a, MiZ03pIoBaHa y BUMHEHHI IIPABOIIOPYIICHHS
(abo meBHUI KITac TakUX 0ci0), TpuManacs mij BapToro [16].

A 11e 03Hauae, 10 Hi TSHKKICTh CKOEHOTO 3JI0YHMHY, Hi CyBOPICTh MOKApaHHS, IKE MOXe OyTH
MIPU3HAYEHO 0c001 3a HOro BYMHEHHS, HE MOXKYTh OyTH MiJCTaBOIO JUIs OOpaHHs HaicyBOPIIIOTo
3an001KHOTO 3aX0Ay — TPUMaHHSA Mix Bapror. Came TOMY BHUIAIKH, KOJIH KPUMIiHAIBHE TPOLIe-
CyaJlbHEe 3aKOHOJIABCTBO JepKaBU-ydacHUII Paam €Bporu mpsMo abo HEmpsMO CIPSIMOBYE Ha
000B’sI3K0OBE TPUMAHHS IIiJl BApTOIO IMOJO AESKOi Kareropii ocid, MOXKYTh HIPU3BECTH JI0 MOPY-
menns ct. 5 K3IJL

I{um, BnacHe, 1 kepyBaBcs Koncrutymiitamii Cyn YKpaiHW TiJI Yac yXBaJIeHHs PillICHHS
Bix 25 vepBHs 2019 p. y cnpasi 3a koHcTUTYIIHHUME ckapramu M.A. KostyH, H.B. CapueHko,
I.JI. Kocrormonosa, B.I. HopHoOyka mono BianmoBigHocTi KoHcTutymii YkpaiHu (KOHCTUTYIIiH-
HOCTI) TIOJIOKEHHS 4. 5 ¢T. 176 KpuMiHanbHOTO MpOoIeCyaabHOTO KOJIEKCY YKpaiHH, SKUM BU3HAB
HEKOHCTHTYLIHHNM mosiokeHHS 4. 5 c¢T. 176 KIIK Ykpainun. 3rigHo 3 1M MOI0KEHHIM 3aI001XHi
3aX0/M Y BUITIA/Ii 0COOMCTOTO 30008’ A3aHHS, 0COOMCTOI MOPYKH, JOMAIIHBOTO apeIlTy, 3aCTaBU HE
MoK OyTH 3aCTOCOBaHI 710 0Ci0, SIKi MiJO3PIOIOTECS a00 0OBUHYBAIYIOThCSl Y CKOEHHI 3JI0UMHIB,
nependaueHux crartsiMu 109-114-1, 258-258-5, 260, 261 KK Ykpainu. Tooto B KIIK Ykpainu
OyJI0 BU3HAYEHO BiApa3y WIICTHAAUATH CTaTei, 3a SKUMHU J0 MiZ03pIOBAHOTO (OOBHHYBAYEHOTIO)
MIr OyTH 3aCTOCOBAaHHMM BUKIIIOUHO 3aMO01KHUM 3axXia y BUIVISAL TPUMaHHS 1] BapTOIO.

Y cBoemy pimierHi Bin 25 uepBHs 2019 p. KCV 3a3nauns, mo nonokeHHs 4. 5 cT. 176 Komekcy
JIOITYCKA€e 3aCTOCYBaHHS 3aM001KHOTO 3aX0/ly Y BUINISAAI TPUMAHHSI i1 BAPTOIO HA MiJCTaBl CYyTO
(hopMaBHOTO CYZOBOTO PIIICHHS, IO MOPYIIy€e MPUHIAI BEPXOBEHCTBA MpaBa. Y Takii HOpMi
OOTIPYHTOBYEThCS HEOOXIAHICTh TPUMAHHS ITiJ] BAPTOI TSDKKICTIO 3JI0YHMHY, IO He 3abesredye
OaslaHCy MK METOI0 MOTO 3aCTOCYBaHHS Y KpUMIiHAJILHOMY NPOBa/DKEHHI Ta MPaBOM 0COOH Ha
cBOOOMY Ta 0COOHMCTY HETOTOPKAHHICTH [17].

2. Haagnicmo scumia 6 nido3pioeanozo (008uHyeaueHozo) € HACTYITHOK HEOOXiTHOIO
YMOBOIO JIJIs1 00paHHS 3ar1001KHOTO 3aX0y Y BUIVISIII JOMAIIIHBOTO apeIuTy. Y 3B’ 43Ky 3 IIUM HE00-
X1JTHO 4iTKO BU3HAUUTH, L0 CIIi PO3YMITH MiJl MOHATTSIM <GKHTIION.

BusHaueHHs NOHSTTS «orcumio» MicTuTbes y 4. 2 cT. 233 KIIK Ykpainu, B kil 3akpirieHi
MpaBUJIa TPOHUKHEHHS 0 J)KUTJIA YM 1HIIOTO BOJIOJIHHS OCOOM, 3TiHO 3 SIKOO TiJ] JKUTIOM CIIiJI
po3yMiTH Oy/ib-sIKe IPUMIILEHHS, sIKe TepedyBae y MOCTIHHOMY YU THMYaCOBOMY BOJIOAIHHI 000w,
HE3JIC)KHO BiJl HOTO TPU3HAYCHHS i MPABOBOTO CTATYCY, Ta IPHCTOCOBAHE LIS MOCTIHHOTO abo
TUMYACOBOTO MPOXXKMBAHHSA B HEOMY (PI3HUHHX 0Ci0, a TAKOXK yCi CKIIaI0BI YACTUHH TaKOTO IPH-
MIIIEHHS. Y KpUMIHAIBHIA MPOIECYaTbHIA JOKTPHHI IIJIKOM BUIIPABIAHO MOCTAE MTUTAHHS IIOJI0
TOTO, YA MOKHA 3aKOHOJIaBUC BU3HAYCHHS MOHSTTS JKUTIA, sIKe 3aKkpimuieHe y 4. 2 cr. 233 KIIK
VYkpaiHu, 3aCTOCOBYBATH Tl 4ac BHUPINICHHS MUTAHHS MPO 3aCTOCYBaHHS 3al001KHOTO 3aXOIy
Yy BUIJISIIII IOMAIIHBOTO apelTy, ajpke IMij] e TOHATTS MiANaaroTh SIK MPUMIIICHHS, e 0c00a
MPOXXHMBAE IMOCTIHHO (KBapTHpa, KiMHATa y KBapTUpi, OyAWHOK), TaK 1 MPHUMIIIEHHS, e ocoda
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MPOKUBAE THMYACOBO (HOMEP Yy TOTell, MGTUYIHWH 3aKiia/l, KIMHATH 0a3 BiIMOYHHKY, KYIIC Y TIOTATY
YH PIYKOBOMY, MOPCHKOMY CY/IHI, TYPUCTHYHI IMajaTkyd Tomo). KpiM Toro, HaBiTh Take HIMPOKE
TIIyMadeHHs KHUTIa, sike 3akpituieHe B KIIK Vkpainu, € HemoBHUM, OCKIJIBKH MOHSTTS <OKUTIIO
B po3yMminHi ct. 8 K3IJI, 3rigHo 3 npaktukoro €CILI (sixa € 000B’SI3KOBOIO ISl 3aCTOCYBaHHS
HaIIOHATIBHUMH CyAaMH Y pa3i TIyMa4eHHs MOHATTS GKUTIO0», 3aKpimieHoro y 4. 2 cT. 233 KIIK
VYkpainu), OXOILTIOE He JIUIIE KHUTIO MPUBATHOI 0COOH, a BKIIFOYA€E B ceOe, OKPIM 1HIIOro, 1 Micie
pobotu migo3proBaHoro (0OBHHYBa4eHOro) (Hampukiaj, o]icHI NpUMIIIEHHS, SKi HaJeXKaTbh
¢hi3uyHIM oco0am, a Takoxk 0(icH IOPUIUYHUX 0Ci0, iX (imii Ta iHIII TPUMILIEHHS I1IIOBOTO Mif-
npueMuuirea (pimenns €CIUI y cnpaBax «Hewmer npotu Himeuuunw» Big 16 rpynns 1992 p.,
«Kommanis «Kona Ect» Ta inmm nmpotu ®@paniii» Big 16 kBitHsa 2002 p., «byk nporn HimeuuanHuy
Bix 28 kBiTHs 2005 p. Tomo). Takok MOHATTS «GKUTIO» 3riHO 3 npakTHKoro €CILJI He oOMexy-
€ThCS TPAIUIIITHIUMHI MICIISIMH ITPOKMBAHHS 1 BKJIFOUA€E, HAPUKIIA], OYIMHKY Ha KoJiecax Ta 1HIII
He(ikcoBaHi mictst mpoxkuBanHs (pimenas €CIL y cripasi «bakmi npotu Crionmyueroro Koposis-
ctBa» Big 25 BepecHs 1996 p., «Uenmen nporu Criomydenoro Kopomisersay Bix 18 ciunst 2001 p.
TOIO); Y TOMY YHCII XaTUHHU Ta OyHTalo, IO 3aiiMaloTh 3eMJIF0, HE3AJICKHO BiJl TOTO, YU € iX
PO3MillIeHHs 3aKOHHHMM 3TiIHO 3 HallioHaMbHUM TIpaBoM (pimenns €CILI y cipaBax «HMopnanosa
Ta iHmi npotu bonrapii» Bixg 24 kBitHS 2012 p., «Bintepmraiin Ta iHmi nporu dpaniii» Bix
17 xoBtHa 2013 p. Tomo); uuranceke marpo (pimenns €CIUI y cnpasi «baxmi npotu Crionmyye-
noro KopomniBctBay Bin 25 BepecHs 1996 p.).

Micuem yTpuMaHHS IiT03PIOBaHOrO (0OBUHYBAYCHOTO) i/l JOMAITHIM apelIToM HE MOXKE
OyTH Kyme y MOTATY YU PIYKOBOMY, MOPCBKOMY CYAHI, TypUCTHYHA ITajJaTKa, IIUTAHChKE IIaTpo,
OyJIMHOK Ha KoJiecax, CIIy)KOOBI MPUMIIIEHHS Ta 0(iCH, HABITH KO BOHU MMPUCTOCOBAHI JUIS TIPO-
JKUBaHHA. ToMy 3aKOHOJ[aBYEe BU3HAYCHHS IMOHSTTS <«OKUTIION, siKe 3aKpirmieHe B 4. 2 ct. 233 KIIK
VYkpainu, sk i TaymadeHHs 11poro nouatts €CILUI y posyminni ct. 8 K3I1JI, He MmoxHa Ge33acre-
PEKHO 3aCTOCOBYBATH ITiJT YaC OOpAHHS JIOMAITHBOTO apeITy.

JloBOITi aKkTyalbHUM € IUTAHHA PO T€, YU MOJKIMBO Y BUHATKOBUX BHUIAIKaX 3 ypaxyBaH-
HSIM CTaHy 3/I0pOB’sI IIIO3PIOBAHOTO 200 OOBHHYBAYEHOTO MiCIIeM HOTO YTPUMAaHHS ITiJ] JOMaIll-
HIM apelToM BH3HAYUTH JIKYBaJIbHY YCTAHOBY Ta Y MOXKJIHBO 3MIHHTH TOIEPESIHHO BU3HAYCHE
MicIle BUKOHAHHS JIOMAIIHbOTO apellTy Ha MEIWYHY YCTaHOBY Yy pa3i 3aXBOPIOBAHHS ITiJI03PIO-
BaHOTO (OOBMHYBau€HOT0), 110 BUKIUKAIO HEOOXiIHICTh Horo rocmitanizamii? Tak, Hanmpukman,
y KIIK Pociiicekoi @eneparii mependadeHo, 1Mo 3 ypaxyBaHHIM CTaHy 370pOB’sl Ti103PIOBAHOTO
a00 0OBMHYBauY€HOrO MICIIEM HOTO yTpPUMaHHs IMiJ JOMAIHIM apelToM Mo)ke OyTH BU3HAu€HO
JIKYBaJIbHY YCTaHOBY. SIKIIIO 32 MEIUYHUMH ITIOKa3aHHSIMH I11I03PIOBAaHUHN Y OOBHHYBaueHHU OYB
JOCTABIICHUHN B yCTAaHOBY OXOPOHH 3I0POB’ S 1 TOCITITAN30BaHUM, TO IO BUPIIICHHS CYJIOM ITUTAHHS
PO 3MiHy a00 BiJIMiHY 3aIO00IKHOTO 3aX0/ly Y BIHOIICHHI MiJ03POBAHOTO YH OOBHHYBAYCHOTO
MIPOIOBXKYIOTH JISITH BCTAHOBJICHI CYIOM 3a00poHH 1 (a00) 0OMeskeHHs. MiciieM BUKOHAHHS 3ar1o-
ODKHOTO 3aX0/y y BHUDISI JOMAITHROTO apEIlTy BBAKAETHCS TEPHUTOPIS BIAMOBIIHOI YCTAHOBH
0x0poHH 3710poB’s» (4.4. 1, 11 ct. 107 KIIK P®) [23]. Lllomo KIIK VYkpainu, T0 Take MUTaHHS
B HROMY HE BpPETYJIbOBaHe, MPOTe BiAMOBLIHO 110 11. 6 Po3miny I IHcTpykiii «I[Ipo mopsimok BUKO-
HaHHS opraHamMu HarioHanbHOT MOMIIi yXBaJI CIIIYOTO CyAi, Cylay Mpo oOpaHHs 3armo0iKHOTO
3aX07ly Y BUIISIAI JAOMAIIHBOTO apemlITy Ta Ipo 3MiHy paHilie oOpaHOro 3amoOiXHOTO 3aXO0my
Ha 3aMO0DKHUM 3aXiJ] y BUDIAAlI JOMAIIHBOTO apelITy», 3aTBepAxeHoi Haka3oM MiHicTepcTBa
BHYTpilHIX crnpaB Ykpainu Big 13.07.2016 p. Ne 654, y pa3i HaIX0PKEHHS MOBIOMIJICHHS TIPO
BUHUKHEHHSI 3arpO3H XHUTTIO ab0 3A0pOB’I0 MiI03PIOBAHOTO, OOBHHYBAUYCHOTO, SIKUil MepeOyBae
I TOMAIIHIM apermToM (IoxKexa, aBapisi, KaracTpoda mpupogHOro abo TEXHOTEHHOTO XapaKTepy,
CTHXIMHE JTUXO TOIIO), a00 PO HOTro 3aXBOPIOBAHHS Ta MOMIMICHHS HA CTAlllOHAPHE JIIKyBaHHS
JI0 3aKJIaly OXOPOHHU 3I0POB’S HAYaJNBHHK OpraHy HarioHampHOI mojimii HeraifHo opraHi3oBye
MePEeBIpKy 3a3HAYCHUX Y TIOBIJJOMJICHHI 00cTaBrH. [lepeBipka Takoro MmoBiOMIICHHS TPOBOIUTHCS
y CTPOK, IO HE MepeBHInye 12 roauH 3 MOMEHTY WOTo HaaxomxkeHHs. [linTBeppkeHa iHpopMma-
Iis1 PO HEMOXKITUBICTh TOJANBIIOTO TepeOyBaHHS ITiJ03PIOBAHOTO, 0OBHHYBAYCHOTO B 3a3HAYe-
HOMY B YXBalli )HUTJI HAJICWIAEThCS CIiAUOMYy abo 70 Cydy, SKIIO 3armoODKHHUHA 3aXiJ 3aCTOCO-
BaHO Mix yac cygoBoro nposamkenHs [7]. Y KIIK Ykpainu HeoOXiqHO nependadynTi MOXIUBICTD
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3 ypaxyBaHHSIM CTaHY 3J0POB’S IiI03PIOBAHOTO (OOBHHYBAYCHOTO) YTPUMAHHS HOTO ITiJI JOMAIIl-
HIM apeniToM y MeIMYHii yCTaHOBI.

3 ypaxyBaHHSIM HaBEJICHOTO € HeOOXiIHicTh KOHKpeTn3yBaTh y cT. 181 KIIK Ykpainu miciie
BUKOHAHHS JIOMAIITHBOTO apeIlTy, a/KE BIICYTHICTh BKa3iBKH 3aKOHOJABIIS HA T€, SIKi TPUMIIICHHS
OXOTUTIOIOTHCS TIOHSATTAM <CKUTIION, IPU3BOJAMTD J0 MPABOBOi HEBU3HAYCHOCTI.

VY n. 15 Indopmaniiinoro nucta Bumoro crerianizoBaHoro cyay YkpaiHH 3 po3DIsSay
IUBUIBHUX 1 KpUMIHANBHUX cipaB «IIpo aesiki MUTaHHs MOPSAIKY 3aCTOCYBAaHHS 3a001KHUX 3aX0-
JB MiJ 4ac JOCYIOBOIO PO3CIiyBaHHS Ta CyIOBOTO MPOBAKEHHS BiAMoBigHO 10 KpumiHaiib-
HO-TIPOLIECYaIbHOTO Kojiekcy Ykpainm» Bij 4 kBiTHA 2013 poky 3a3Ha4eHo, IO CIIAYOMY CYIAI,
Cymy mix 9ac oOpaHHs 3a001KHOTO 3aX0y Y BHIVISLI JOMAIIHBOTO apelITy CIIiJ 3BepTaTu yBary,
0 BXUTE 3aKoHOAaBHeM y 4. 5 ¢T. 181 KIIK criioBocmonydeHHs «KHUTIO Ii€i 0COOM» OXOILTIOE
BUTIAIKH, KOJIM T11103pIOBaHUH, 0OBUHYBa4YCHUIl: 1) € BIACHUKOM (CITIBBIIACHHKOM) TaKOTO JKHTIIA;
2) 3apeecTpOBaHUH y TAKOMY JKHTII; 3) TOCTIHHO a00 THMYACOBO MPOKHUBAE y TAKOMY KHUTII O3
peectpartii Tomro [10].

ToOto momamHiil apemT Moke OyTH 3aCTOCOBAHO 0 ITiO3PIOBAHOTO (0OBHHYBAaYEHOTO)
HAaBITh y pa3i, SKIIO BiH HE Ma€ Hi XUTJIA y BIACHOCTI, Hi OMIIIIfHOTO MICIISI peecTpariii B *KUTII.
YV takoMy pasi (hakT MOCTIHHOTO Y TUMYACOBOTO MPOXKUBAHHS IT103pIOBAHOTO (0OBHHYBau€HOTO)
B )KUTII1 Mae OyTu MiATBEPKEHUH BIACHUKOM L[bOTO JKUTIIA.

3rigno 3 m. 3.11. MinimaneHux crannaptaux npasuia OOH crocoBHO 3axomiB, HE OB’ s3a-
HUX 13 TIOpeMHUM YB’sizHeHHsM (Tokiicbki mpaBuiia), 3aTBEpKEHUX pe3oitolieio [ enepanbHoi
Acambniei OOH Bix 14 rpynus 1990 p. Ne 45/110, y npoueci 3aCTOCYyBaHHS HE IMOB’S3aHUX 13
TIOPEMHHM YB’SI3HCHHSIM 3aXOJiB JOTPUMYETHCS MPaBO OOBUHYBAYCHOTO HAa OCOOMCTE XKHTTS, a
TaKOX TMPaBO Ha 0COOMCTE KHUTTA Woro cim’i [12]. 3 MeTor AOTpHUMaHHS TpaBa BIACHUKA KHUTJIA
Ha OCOOMCTE JKUTTS Ta HENOTOPKAHHICTH HOTO JKUTIA CIITUUI CyAns, Cyl 0OOB’SI3KOBO MYCHTP
3’CyBaTH TO3UINIO BIIACHUKA XHUTJIa (SKUM MOXXe OyTH He JIMIIEe POAWY, YiIeH CiM’i, a il Japyr
Ii7103pI0BaHOr0 (OOBMHYBAUEHOT0), OPEHIOMaBEIb Ta 1HII 0COOM) IOI0 MOKJIMBOCTI 3aCTOCY-
BaHHS JIOMAIIIHBOTO apeITy JI0 MiI03pI0BaHOr0 (0OOBHHYBAauE€HOI0) B MOTO KUTII Ta OTPHUMATH
HiATBEPAKCHHS HOTO 3roau Ha 11e. Takok MOTPiOHO OTPUMATH 3roy BCiX CHIIBHO MPOKUBAIOYNX
3 MiI03PIOBAHUM, OOBUHYBaUE€HUM ITOBHOJITHIX 0ci0 Ha Te, 100 MiI03prOBaHNH, OOBUHYBauCHHHA
nepeOyBaB y KU1 (KBapTHPi, IPUBATHOMY OyAMHKY UM KIMHATi), B SKOMY BOHH IIPOKHUBAIOTh, Iij
JIOMAIIIHIM apenIToM.

TakuM 4UHOM, dodamKoeumu ymosamu Jjii OOpaHHs 3aMOO0DKHOTO 3aXO4y Yy BUIIIAIL
JIOMAIIHBOTO apelITy y pasi, SKILIO MiJ03pIOBaHuil, 00BUHYBaYE€HHUI HE € BIACHUKOM (CITiBBIACHH-
KOM) JKHTJIa Ta HE 3aPEECTPOBAHU B JKUTII, € TaKi: MiATBEPIKCHHS (DaKTy IIOCTIHHOTO YU TUMYACO-
BOTO MMPOKUBAHHS IT1I03PIOBAHOTO (0OBHHYBAYCHOTO) B KUTIII HOTO BIACHUKOM; OTPUMAaHHS 30N
BJIACHHWKA (CITIBBJIACHUKIB) JKUTJIa Ta TOBHOJIITHIX CITIBMEIIKAHIIIB TTiI03pIOBaHO1, OOBUHYBaYCHO1
0CcO0M Ha BUKOHAHHS JOMAITHLOTO apellTy 3a IXHBOI CIIJIFHOI0 aIpecoro (SKIIO € TaKi CITiBMEIII-
KaHIIi); OTPIMAaHHS 30N BIACHIKA OPEHIOBAHOTO ITiJ03PIOBAHNM, OOBHHYBAYCHIM JKHTIIA HA TE,
10 BUKOHAHHS JIOMAITHHOTO apemTy OyJie peari30ByBaTHCh 3a aJIpECO0 TAKOTO KHTIIA (SIKIIIO ITij-
03pIOBaHUH, OOBUHYBauCHHIA OpeHIy€e )KUTI0). Taka 3roma Mmoxke Oyt oopmMiieHa MUCHMOBO 200
HaJ/IaHa B yCHIN Gopmi (i1 yac Cy0BOTO 3acilaHHs, B MEKaX SKOTO PO3IIISAAETHCS 1 BUPIITYETHCS
MUTAHHA PO 3aCTOCYBaHHS JIOMAIIHBOTO apEeIITy).

BaxuBo Takox 3BepHYTH yBary Ha monoxkeHHs 4. 6 ct. 194 KIIK Ykpainu, 3rigHo 3 sIKO0
B IHTEpecax MOTEePIIOro Bijl 3I0YMHY, OB’ S13aHOTO 3 JOMAIIHIM HACHJILCTBOM, KPiM 000B’SI3KiB,
nependaueHIX YaCTHHOKO 11’ ATOIO i€T CTATTi, CyI MOXKE 3aCTOCYBATH J0 OCOOH, SKa ITiJO3PIETHCS
y BUYMHECHHI TAKOTO KPHUMIiHAIBEHOTO MIPAaBOIIOPYIICHHS, OUH a00 NEKITbKA TAKUX 00OMEKYBAIIBHIX
3aXO0J1iB: 3a00poHa NepeOyBaTH B MiCIli CIIUTLHOTO MPOXXKUBAHHS 3 0C00010, SKa MOCTPaXKIaia Bij
JIOMAITHBOTO HACHIBCTBA; OOMEKCHHS CITUIKYBAHHS 3 AUTHHOIO y Pasi, SKIIO JOMAITHE HACHIIb-
CTBO BUYMHEHO CTOCOBHO TUTHHHU a00 y ii MpHCYyTHOCTI; 3a00poHa HAONMKATUCS HA BU3HAUCHY
BIJICTaHb JI0 MiCIlsl, Jie 0co0a, siKa MOCTpaXaaia BijJ JIOMAIIHbOTO HACHJIBCTBA, MOXKE MOCTIHHO
YU THMYacOBO MPOXKHBATH, TUMYACOBO UM CHCTEMATUYHO TepedyBaTH y 3B’S3Ky i3 poOOTOIO,
HABYAHHSM, JIIKyBaHHSIM 4M 3 iHIIMX MPUYMH; 3a00pOHA JHCTYBaHHS, TEIEe(OHHUX MEPErOBOPIB
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3 0c00010, SIKa MOCTPAKIAIa B/l TOMAIIHHOTO HACHIIBCTBA, THIINX KOHTAKTIB Yepe3 3acO0H 3B’ SI3Ky
YH eJICKTPOHHUX KOMYHIKaIlii 0co0rCTO a00 uepe3 TpeTix ocio.

VY pasi, SKIo0 ocoba MiT03pIETHCS, OOBHHYBAYYETHCSI Y CKOEHHI 3JI0UHHY, IOB’S3aHOTO
3 JIOMAaITHIM HACHIILCTBOM, 110 HEl CITLTYMIA Cy/JIs1, CY/l MaTHME HaMip 3aCTOCYBAaTH HaBelICH] BUIIIC
3a00pOHM Ta OOMEKEHHS, TOAATKOBOIO YMOBOIO JJIsI OOpaHHS JOMAIIHBOTO apeITy € Te, o0 Ha
Mepiof] 3aCTOCYBAHHS TAKOTO 3amo0iXHOT0 3aX0y MICIS MPOXKUBAHHS Mi03PIOBAHOTO (OOBUHY-
Bau€HOr0) 1 0cO0H, sIKa MOCTpaXKAaia BijJl JOMAIIHHOTO HACHILCTBA, Ta/ad0 TUTUHU y pasi, AKILIO
JIOMAITHE HACHIILCTBO BUYMHEHO Y ii IPUCYTHOCTI, OYyIIU PI3HUMHU.

Hlomo kimomoTaHHsS PO OOpaHHS 3alO0DKHOTO 3aXOAy Y BHIVISII OMAIIHBOTO apeEIITYy,
TO Horo 3Mmict BuumBace 3i ct. 184 KIIK Vkpainu. B omrcoBo-MOTHBYBaNbHINM YaCTHHI TaKOTO
KIJIOMOTAaHHS, OKPIM Bimomoctel, nepeadadenux 4. 1 ct. 184 KIIK Vkpainu, Takok HEOOXiJTHO
3a3Ha4yaTH TakKi BiJOMOCTI: IIPO HASBHICTH Y ITiI03PIOBAHOTO (OOBMHYBAUCHOT0) B TIPUBATHIN BJIac-
HOCTI KHTJA, sIKe HOMY 3a00pOHSEThCS 3aumiaTi (a0 Mpo HasBHICTH Yy MiI03proBaHOr0 (00BH-
HYBa4eHOT0) O0(DiliHHOTO MICIISI peecTpallii B )KUTIII, sIKe HOMY 3a00pOHSIETHCS 3aJIMIIATH, 00 TIPO
HasBHICTh y TiJ03pIOBAHOTO (OOBHHYBAa4Y€HOTO) KHTIA, B SKOMY BiH IOCTIHO a00 THMYacoBO
MpOXKKUBae 0e3 peectpariii, 1 sike HoMy 3a00pOHSETHCS 3aJUINATH); 3rO/ly BIaCHUKA (CIiBBIACHU-
KiB) KHMTJIa Ta TIOBHOJIITHIX CIIBMEIIKAHIIB Ii03PIOBaHOi, 00BHHYBaueHOI 0COOM HAa BUKOHAHHS
JIOMAIIIHBOTO apelITy 3a IXHbOIO CIIJIBHOI0 aJIpecolo, SIKIIO € TaKi CIiBMEMIKaHIll (B TOMY YHCII
1 3rofy BIIaCHHKa OPCHOBAHOTO IiJ03PIOBAaHMM, OOBHHYBAUYCHUM JKHUTIA HA TE, [0 BUKOHAHHS
JIOMAIIHBOTO apemTy Oyle peaizoByBaTHCh 3a aJPECOI0 TAKOTO JKUTIA, SIKIIO IiI03PIOBaHHUH,
0OBHHYBa4YE€HUI OPEHYE KUTIIO); HASIBHICTD PI3HUX MiCLb IPOKMUBAHHS Y IMi103pIOBaHOTO (0OBH-
HYBauCHOTO) 1 0CO0H, sTKa TIOCTpaXkaasa Bijl TOMAITHHOTO HACHILCTBA, Ta/a00 AUTHHU y pa3i, SKIIO
JIOMAIITHE HACHIBCTBO BUMHEHO Yy 11 pUCYTHOCTI (Y pa3i iHIliFOBaHHS CTOPOHOK OOBUHYBAYCHHS
MOKJIAJICHHS Ha M1I03pIOBaHOT0 (0OBMHYBaueHOT0) 000B’s3KiB, nepeadaueHux 4. 6 ctT. 194 KIIK
VYkpainu, B Mexax JOMAITHHOTO aperTy).

Pe3ontoTiBHA YacTHHA TaKOTO KIIOMOTAHHS, OKPIM BiIOMOCTEH Mpo BHUJ 3ar001KHOTO
3axX0fy, 3aCTOCYBAHHS SIKOTO iHILIIOE CIITUUi, IPOKYpOp, CTPOKY, Ha KW HEOOXiTHO oOparu
3anm00KHUN 3aXif y BUIVISAI JOMAIIHBOTO apelITy, MEPEeNiKy MponecyalbHuX 000B’A3KiB, oOMe-
JKEeHb Ta 3a00pOH, SIKi HEOOX1THO MOKIJIACTH Ha MiJ03pIOBaHOrO (OOBHHYBAYEHOTO), NaTH 1 Micls
CKJIAZICHHSI KJIOTIOTAHHsI Ta MOTO/DKCHHS, TAKOX Ma€ MIiCTHUTU BiOMOCTI MPO Hepiox J00u Impo-
TSITOM SIKOTO TiI03PIOBAaHOMY, OOBHHYBAauUCHOMY 3a00POHSETHCS 3aTUILIATH KUTIIO; TOUYHY aJpecy
JKHTIIA, SKE IMiJO3PIOBAHOMY, OOBHHYBauUCHOMY 3200POHSETHCS 3aJTHIIATH.

B yxBaui ciigoro cyai, cyay npo oOpaHHs 3ano0iKHOT0 3aX01y Y BUDJISLII JOMAIIHBOTO
apemry, KpiM nepeadadeHux 4.4. 5, 6 TpolecyadbHIX 00OB’SI3KIB Ta 0OMEXKYBAIBHUX 3aX0-
JIiB, HEOOXIHICTh 3aCTOCYBaHHS SIKHX Oyia JOBeJeHA MPOKYPOPOM, Ma€e BH3HAYATHCS TEPioj
00U, MPOTATOM SIKOTO ITiIO3PIOBAHOMY, OOBHHYBaYCHOMY 3a00POHSETHCS 3aJHINATH YKUTIO
(4. 1 c1. 181 KIIK). Takox y Takiii yXBalli 3a3HAUa€THCS TOYHA aJipeca KHUTIa, sSKe IiI03pro-
BaHOMY, OOBHHYBau€HOMY 3a00POHSETHCS 3aJMIIATH Ta BIJIOMOCTI MPO Te, IO MiJ03PIOBAHUM,
O0OBHHYBaUYCHHUH € BIIACHUKOM JKUTIIA, sIKe HOMY 3a00pOHSETHCS 3anummaru, abo odiriiiHo 3ape-
€CTPOBAHUH y IIbOMY XHTIi, a00 TMOCTIHHO UM TUMYACOBO IPOXKHUBAE B )KUTII Oe3 peecTparii.
Taxok 000B’S13KOBO B yXBaJli MalOTh OyTH HAaBEACHI JOKA3H, IKUMH OOTPYHTOBYIOTHCSI HABEACHI
BHIIE BiJOMOCTI (HaMpUKIIaMd, MiATBEPKCHHIM HasIBHOCTI B IM1103pIOBaHOTO (OOBMHYBAa4E€HOTO)
y MPHUBATHIM BIACHOCTI WA, sIKE HOMY 3a00pOHSETHCS 3ajHIIATU, € BUTAT 3 JlepaBHOTO
pEECTpY pEeuoBUX MpaB Ha HEpyXxoMe MailHO Ta ix 00TsKeHb, (akTy odiuiiiHoi peecTpamii —
KOIIisl Macropra rpoMajsiHuHa YKpainu, B AKOMY MICTHTBCS BiIMiTKa Tpo o(iuiifHy peecTpaiiro,
JOBiJIKa TIPO PEECTPAIII0 MICIS MPOKUBAHHS, (PAKTy MOCTIHHOTO YU THUMYACOBOTO MPOKUBAHHS
MiJ03pIOBAaHOTO (OOBHHYBAYCHOT0) B KOHKPETHOMY JKHTJII YU TOTENI — TMOKa3aHHS BIACHUKA
KHUTIA, JOTOBIp OPEHAN HEPYXOMOTO MaifHa, HaliMy, KBUTAHIIisI IIPO OILIATY MPOKUBAHHS B TICB-
HOMY TOTEJIbBHOMY HOMEpI Ha CTPOK 3aCTOCYBaHHS JJOMAalTHhOrO apeiTy). ToOTo BiOMOCTI, SKi
MIATBEPIKYOTh HAsIBHICTh 3B’SI3KY MiJO3PHOBAHOrO (0OOBHHYBadu€HOTO) 3 KHUTJIOM, SKE HOMY
3a00pOHSETHCS 3aNMIIATH, 00O0B’SI3KOBO MArOTh OyTH 3a3HA4YCHi B yXBaji IPO 3aCTOCYBAaHHS
JIOMalTHHOTO aPEIITYy.
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Kpim Toro, BiIOMOCTI TIpO 3TOJy BIIaCHWKA (CITIBBJIACHWKIB) KHTJIAa Ta IMOBHOJITHIX
CIIBMEIIIKAHIIIB TT103pI0BaHOi, 00BUHYBaYeHOT 0COOM Ha BUKOHAHHS JOMAIHBOTO apemiTy 3a ix-
HBOKO CITIJTBHOIO QJIPECO0, SKIIO € TaKi CIiBMENIKaHIlI (B TOMY YHCII 1 PO 3ro/ly BIACHUKA OpEH-
JIOBAHOTO TI1IO3PFOBAaHUM, OOBHHYBAYCHHMM JKHTIIA HA T€, 10 BUKOHAHHS JIOMAIIHBOTO aperiTy
Oyze peasi3oByBaTHCh 3a aAPECOI0 TAKOTO KHUTIA, SKIIO MMiJ03PIOBaHN, 00BHHYBAYCHHH OPEHAYE
JKHTIIO0), TAKOXK Ma€ MICTUTHUCS B YXBaJli IPO 3aCTOCYBAaHHS 3a001’KHOTO 3aX0/ly Y BUINISL JOMAIll-
HBOT'O apEIITY.

V pasi 3acTocyBaHHs 0 MiJ03pI0BaHOrO (OOBHHYBAauY€HOI0) OJHOTO 200 KUTBKOX OOMEXKY-
BaJIbHUX 3aXO/iB 3 yKcia nependadeHux 4. 6 ct. 194 KIIK Ykpainu B yxBajii MalOTh MiCTUTHCS
BIZIOMOCTI IIpO Te, IO JKUTIO, 32 aJPECOI0 SKOr0 BUKOHYBATUMETHCS TOMAITHIA apemiT, i Micie
MIPOXXUBAHHSI 0COOH, sIKa MMOCTPaskaajia BiJ JOMAIIHFOTO HACHIBCTBA, Ta/a00 TUTHHU y Pas3i, SKIIO
JIOMAIITHE HACHUJIBCTBO BYMHEHO Y 11 MPUCYTHOCTI, € pisHUMHU [27, ¢. 135-146].

1o % cTOCY€EThCSI 3aNI001KHOTO 3aX0y Y BUIIISIII 0COOUCHOT nOpyKu, TO 3aTT001KHHIA 3aX1]]
TAKOTO By HE ITOB’I3aHHUH 3 130JIAIIi€10 0COOH 1 CYTHICTH HOTO MOJISrae y HagaHHI 0CO0aMH, SIKIX
CIITUUH Cys, Cy BBOKAE TAKHMH, 110 3aCIYTOBYIOTh Ha I0BipY, MHCHMOBOTO 3000B’13aHHS IIPO
Te, [0 BOHU MTOPYYaIOThCs 32 BAKOHAHHS T1103pI0BaHUM (0OBHHYBAYeHUM ) MTOKJIAJICHUX HA HHOTO
000B’s3KiB BianoBigHO A0 cT. 194 KIIK i 3000B’513y10TbCsl 32 HEOOX1IHOCTI JOCTaBUTH HOTO 110
OpraHy J0CYIOBOTO PO3CIIilyBaHHS YM Cyay Ha nepury BUMOTY. KilbKicTh HOpYYHTENiB BU3HAYAE
CIiTUMiA cyans, cyl, IKuii oOupae 3anoOikHUN 3axia. HasgBHICTE 0JHOTO MOPYYHUTENS MOXKE OyTH
BU3HAHO JIOCTATHHOIO JIHIIE B TOMY Pasi, KOJIM HAM € 0c00a, sIKa 3aCIIyTOBy€ Ha OCOOIHBY IOBIpY
(4. 2 cr. 180 KIIK).

J1o ymoe obpannsa 3anodizncrnozo 3axody y eu2nadi 0cooucmoi nopyku Ciij BiTHECTH TaKi:

1. Hasagnicms y cniouozo cyooi (cyoy) oogipu (ocobnueoi 0ogipu) oo ociéo (ocoou), aki
Haoaroms nUCbLMOo8e 30006’ A3AHHA RPO Me, W40 GOHU NOPYUAIOMbCA 304 GUKOHAHNA NI003PI06a-
Hum (066unysauenum) NOKAAOEHUX HA HbO2O 0008’°A3Ki6 8i0noeiono 0o cm. 194 KIIK Ykpainu
i 30006’°a3y10mbcs 3a HEOOXIOHOCIMI 00cmagUmMU 11020 00 0pP2amny 00cy008020 PO3CAIOY6AHHA YU
6 cy0 Ha nepuiy npo me éumozy. Harenep He BU3HAYCHUM y 3aKOHOJIABCTBI, TEOPii Ta MpaBO3acTo-
COBHIiH IPaKTHIII 3JININAETHCS TUTAHHS PO T€, 38 JOIOMOTOIO SIKUX BHMOT, KPUTEPiiB 1 YNHHUKIB
Ma€ BU3HAYATHCS PiBEHb JOBIpH A0 0coOHM mopyumtens. Ha Harre mepexoHaHHs, piBeHb JIOBIpH
CIIITYOTO CYAJI, CyAy 10 OCOOM MOPYUYUTENSI Ma€ BU3HAYATHUCS 3 YpaxXyBaHHAM MO3UTUBHUX 1 HeTra-
TUBHUX COLIATBbHUX, (PI3HUHMX, NCUXIUYHUX 1 MPABOBUX EJIEMEHTIB XapaKTEPUCTUKHU Ili€i ocodu.
ComiasibHy XapaKTEpUCTHUKY OCOOM CTaHOBIATH mpodecis, dax, mocaja, penyramisi, BAKOHAHHS
rPOMAaJICHKUX OOOB’SI3KiB, HAasABHICTh JEPKABHUX Ta 1HILIMX HAropos, BiJ3HAK, MOYECHHUX 3BaHb,
YYEHHUX 3BaHb, HAYKOBHMX CTyIMeHiB. Jlo Gi3UYHMX O3HAK HAJIC)KHUTh BIK, CTaH 3710poB’s. [lcuxiu-
HIMH O3HAKaMH €: HAsBHICTh YW BiICYTHICTh IICHXIYHOTO pPO3IIaay, COLiajbHA CIPSIMOBAHICTS.
[I{o0 MpaBOBOTO acIEKTy OCOOM MOPYYUTEIs, TO B TAKOMY pa3i MOTPIOHO BpPaxoBYBaTH HasiB-
HICTB/BIICYTHICTh CYTMMOCTEH, aJIMIHICTPATUBHHUX MPABONIOPYIIICHb, BAKOHAHHS PO TIOPYYHTEIIS
0c000r0 paHiIre.

Takox mix yac BUOOPY MOPYUYHUTENS CIIiJ BPAXOBYBATH i MAaHHOBUM CTaH MOTEHIIHHOTO
nopyuurens. Ajke BUOIp K MOPYyYUTENss 0cOOU 3 0OOMEKEHHUMH (HiHAHCOBUMH MOKJITMBOCTSIMH
MOK€ HaJaji CTBOPUTH TPYAHOLI Y BUKOHAHHI PIIIEHHS CIIJUOTO CyAi, CyLy HMpO HAKJIAJACHHS
TPOILIOBOTO CTATHEHHS, YXBaJEHOTO y 3B’A3Ky 3 HEBHUKOHAHHSAM IOPYYMTENIEM B3ATHX Ha cebe
3000B’s13aHb (4. 5 cT. 180 KIIK).

2. Haagnicmp 3200u nioo3poeanozo (006UHyeauen020) Ha 3acmocy8ants 00 Hb020 3ano-
0iCcH020 3ax00y y 6unadi ocooucmoi nopyxu. /1y 3a0e3neueHHs TI€BOCTI 3a001KHOTO 3aX0/y
y BUDJISAII OCOOKMCTOT MOPYKH MUTAHHS PO TE, UM 3aCIyrOByE 0co0a Ha JOBIPY, CIIiJl BUPILITYBaTH
HE JIMIIE KPi3hb NPU3MY CTYTICHS JOBIpH JI0 HET CIIIIOTOo CY/UIL, CY/Y, aje i caMoro ITiI03PI0BaHOTO
(oO6BuHYBaueHor0). Tak, BiAmoBigHO A0 1. 3.4 MiHiMabHUX cTaHaapTHUX paBmi OOH ctocoBHO
3aXO0J1iB, HE TTOB’3aHUX 13 TIOPeMHUM YB’si3HeHHIM (TOKIMChKI ITpaBwiia), 3aTBEPIKCHUX PE30ITIO-
niero ['enepanbaoi Acam6nei OOH Bix 14 rpymast 1990 p. Ne 45/110, He 1oB’si3aHi 3 THOPEMHUM
VB’SI3HECHHSIM 3aXO0JU, K1 HAKJIaJIaloTh Oy/b-sKe 3000B’s13aHHS Ha 0OBHHYBaueHOTo (ITiJ103proBa-
HOTO0) 1 3aCTOCOBYIOTBCS 710 (POPMAIILHOTO PO3IIISILy a00 Cymy abo 3aMicTh HUX, BAMAratoTh 3TOH
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oOBHHYBadeHoro (migo3proBanoro) [12]. ToOTO HAsSBHICTH 3rOJW IMiIO3PIOBAHOTO (OOBHHYBaYe-
HOT'0) Ha 3aCTOCYBAaHHS JIO HHOTO 3alO0DKHOTO 3aXOMy Y BHIVISAI OCOOHMCTOI MOPYKH € OTHIERO
3 YMOB 3aCTOCYBaHHS 3aI001KHOTO 3aX0y Takoro Buay. Taka 3roma Moxke OyTd oopmIIeHa MMHCh-
MOBO a00 HajlaHa B yCHill (opmi (i 4ac cyJJOBOTO 3aciliaHHS, B MEXaxX SKOTO PO3IIISIIAEThCS
1 BUpIIIy€eThCS MUTAHHS PO 3aCTOCYBAHHS 0COOUCTOI MOPYKH).

BriM, HasiBHOCTI OfHI€T 3r0M MiIO3PIOBAHOTO (OOBHHYBA4E€HOT0) B TaKOMYy pasi Oyne He
JOCUTH, CIIAYOMY CyAJli, CyAy MOTpiOHO OpaT 10 yBard TakoX iHILII OOCTaBHHH, SKI BKa3yIOTh
Ha HAsABHICTh Y MiJJO3PIOBAHOr0 (OOBHMHYBAYEHOI0) JOBIPH IO MOPYYUTEINs, a came: HasABHICTb
YCTAJICHUX COIIIAIBHUX 3B’SI3KIB MK HOPYYUTEIEM Ta IMiJO3PIOBAHUM (OOBUHYBAYCHIM), HasIB-
HICTh aBTOPUTETY B OdYaX IiJO3PIOBaHOrO (OOBHHYBAauCHOTO), SIKMI OM BKa3yBaB Ha NParHEHHS
Mi03pI0BaHOTO (OOBHHYBAUCHOTO) HE MOPYIIYBAaTH CIIOBO, JaHE Mepel MOPYUIUTENIEM, MOXKIU-
BICTh 3IIHCHEHHS KOHTPOJIIO 32 BHKOHAHHSM ITiJI03pIOBAaHUM (OOBHHYBaYCHHM) TOKIIAJICHUX Ha
HBOTO 00OB’SI3KiB, HASBHICTh BaXKEITiB BIUIMBY Ha ITiJI03pIOBaHOTO (0OBHHYBa4eHOTO). K 3a3Ha4ae
T.B. CanoBa: «3actocyBaHHsI 0COOUCTOT MOPYKH € €(PSKTUBHUM, KOJIH JIJIsi OOBUHYBaYE€HOTO PO3-
PHB COLIaNbHUX 3B’SI3KIB 3 TOPYUYHUTENEM (IOPYUINUTEIIMH) 200 MiIpUB HOTO aBTOPUTETY € HEeTIPH-
IIyCTHUMUM 1 HaBiTh T1pIIUM, HIXK MOXKJIMBA TIEPCIIEKTUBA 3aCTOCYBAHHS OUIBII CyBOPOTO 3aM001K-
Horo 3axony» [18, c. 294].

3. Hasenicmob nucemo020 300068°a3anns nopyuumens (nopyuumenise) npo me, wjo 6iun
(6oHuU) nopyuacmobcs 3a 6UKOHAHHA RIO03PIOGAHUM (008UHYGAUEHUM) HOKIAOCHUX HA HLOZ0
00086’a3Ki6 6i0noeiono 0o cm. 194 KIIK Ykpainu i 30606’a3yemuoca 3a neooxionocmi oocma-
GUMU 11020 00 0P2aHy 00CY006020 PO3CIIOYBAHH YU 6 CYO HA NEPULY HPO me BUMOZ).

Jis1 3acTOCYBaHHS 3aII001KHOTO 3aX0/y Y BUIVISIIII 0COOMCTOT MOPYKH 000B’SI3KOBOIO € 3rozia
HE JIAIIIE MTiA03PI0BaHOr0 (0OBHHYBAYCHOTO), ajie 1 mopy4uTens (rmopyuutenis). [IncemMoBo opopM-
JieHe TOOPOBIJIbHE 30008’ I3aHHS MOPYYUTENS (TIOPYYUTEITIB) TIPO TE, IO BiH (BOHH) OPYYAETHCS
3a BUKOHAHHS ITiJI03PIOBaHNM (OOBHHYBAYCHNUM ) ITOKJIaJICHUX Ha HHOTO 00OB’S3KIB BIAMOBIIHO 110
cT. 194 KIIK Ykpainu i 3000B’s13y€ThCsI 32 HEOOX1THOCTI JIOCTABUTH HOTO JI0 OPraHy J0CYI0BOTO
PO3CIiTyBaHHS YU B CyJ Ha IEPIIy PO T€ BUMOTY € O0OOB’SI3KOBHM JIOAATKOM IO KJIOMOTaHHS
CTOPOHU OOBHHYBAYEHHS PO OOpaHHS 3al001KHOTO 3aX0My Y BHIVIAAL 0COOMCTOI MOpYKH abo
JI0 KJIOTIOTaHHSI CTOPOHU 0OBHHYBAYCHHS/3aXUCTY MPO 3MiHY IMOIEPEIHBO0 00pPaHOTO 3aM001KHOTO
3ax0/ly Ha 0COOMCTY MOPYKY.

Y nuceMoBOMY 3000B’si3aHH1 MOPYYUTENS 3a3HAYAIOTHCS: TIpaBa Ta 000B’ A3KU MOPYUUTETIS;
HIATBEPKCHHS (BaKTy po3’sICHEHHs HOMY CIIiTIMM, IIPOKYPOPOM, 3aXHCHHKOM y BUMHCHHI SKOTO
KPUMIHAJILHOTO TPaBOMOPYLIEHHS MiJ03pIO€ThCsl a00 0OBHHYBauyeThcs ocoba, nepeadaucHe
3aKOHOM ITOKapaHHsI 32 HOro BUYNHEHHS, TIPaB Ta 000B’SI3KIB MMOPYUUTENS, @ TAKOXK TOPSIKY Ta 0CO-
OnMBOCTEH X peanizarlii; MUCbMOBE TOOPOBIIbHE 30008’ sI3aHHSI TIPO T€, IO BiH MOPYYAETHCS 32
BHUKOHAHHS TiJI03pIOBaHUM (OOBHHYBAaYCHHM) TMOKJIAJICHUX HAa HHOTO OOOB’S3KIB BiJIOBIIHO IO
cT. 194 KIIK VYkpaiau 13000B’S3y€ThCs 32 HEOOXITHOCTI IOCTABUTH HOTO JIO OPTraHy J0CYI0BOTO
PO3CIiTyBaHHS UM B CyJI Ha MEPIIY PO TE BUMOTY; HACTIIKA HEBUKOHAHHS B3ATHX HOPYJUTEIEM
Ha cebe 30008’ sI3aHb.

Ciin TakoX 3BEPHYTH yBary Ha Te, IO B KJIOMOTaHHI PO 0OpaHHS 3amo0iKHOTO 3aX0ay
y BUINISAAI 0coOucToi MOPYyKH, KpiM BimomocTed, nependadenux cr. 184 KIIK VYkpainm, Taxox
MAaIOTh 3a3HAYATUCS: aHKETHI BiIOMOCTI IOpy4uTens (Tpi3BHILE, iM s, 10 OATHKOBI, JaTy Ta Micle
HApOJKEHHS, MiCIle TPOKUBAHHS); IO3UTUBHI COIiaIbHI, (i3UUHI, ICUXiYHI 1 TPaBOBi XapaKTepu-
CTHKH OCOOM MOPYUMTEINS; BiIOMOCTI MPO HASBHICTh YCTAJIEHUX COLIAIBHUX 3B’ SI3KIB MIXK MOPY-
YHUTEJIeM Ta MiA03pIoBaHUM (0OOBHHYBAaYE€HUM ); BIIOMOCTI PO Te, 110 TaKa 0co0a MopyyaEeThes 3a
BUKOHAHHS MiI03pIOBaHUM (OOBHHYBauCHHM) ITOKIAICHUX Ha HHOTO OOOB’S3KIB BIIMOBITHO JIO
cT. 194 KIIK VYkpainu 13000B’3y€ThCs 32 HEOOXIHOCTI IOCTABUTH HOTO JI0 OPraHy J0CYyI0BOTO
PO3CIiTyBaHHS YM B CY/ Ha MEPIIY PO T€ BUMOTY; BITOMOCTI PO Te, IO MOPYUUTEITIO PO3’sic-
HEHO, Y BUMHEHHI SIKOTO KPUMIiHAJIBHOTO TIPABOTIOPYIICHHS IMiJI03PIOEThCS a00 0OBHHYBAYYEThCS
oco0a, nepeadaueHe 3aKOHOM TOKApaHHS 32 HOTO BYMHEHHS, 000B’ I3KH ITOPYUYHUTEIIS Ta HACIIIKH
X HEeBHKOHAHHS, TPaBO HA BiAMOBY BiJ MPUHHATHX Ha ceOe 3000B’s3aHb Ta MOPIIOK peaizarii
Takoro npasa [26, c. 6-9, 12].
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BucHoBku. Y Oy/ib-SKOTO NMPUAHATOTO 3aKOHOABIIEM HOPMATUBHO-TIPABOBOIO aKTa Ma€e OyTH
TapaHTisi, 0 BiH OyJie MPaBMIIbHO TIYMadUTHCS PaBo3acTocoByBadeM. OCcOOIMBO Ie BAXKIIMBO Y pasi
BUPIIIIEHHS [TUTaHb, 110 CTOCYFOThCS 3aITO0KHHAX 3aX0JIiB, OCKIIBKM caMe BOHH IT0B’sI3aHi 31 3HAYHUM
CTyIICHEM BTPYYaHHS B IpaBa Ta cBoOoxy ocoOu. Crpasri, SK CBIAYMTH BITYM3HSHA CyHOBa IpaK-
THKA, 3 TIOCHJIAHHSIM Ha HEOOXITHICTh 3armo0iraHHs pU3HKaM, Mpo siKi iaersest B m. 1-5 4. 1 et 177,
m. 12 4. 1 ct. 178 KIIK VYkpainu, 3a 6axaHHs MO)KHA OOTPYHTYBATH JIOIJIBHICTH 32aCTOCYBAaHHS 3aI0-
ODXKHOTO 3axomy OyJb-sIKOrO BHIy, B TOMY YHCII 1 HaiicyBopimoro. Ha mpakTuii gy»xe 4acTo MOXKHa
3yCTPITH KJIOMOTAHHS CIITUMX, IPOKYPOPIB PO 3aCTOCYBAaHHS 3aII001KHOTO 3aX0/1y Ta PILlIeHHS CIIi/I-
YHX CYIUIIB, CYIIiB, YXBAJICHUX 32 PE3yJbTaTaMH iX pO3MLILY, B SIKUX 3aMiCTh 0OCTaBHH, SIKi OOTpYH-
TOBYIOTH ICHYBaHHs TOTO UM IHIIIOTO PH3WKY, HABOAUTHCS JIHIIE (DOPMYITFOBAHHS 3aKOHY: «MOYKE
TIEPEXOBYBATHCS BIJI OPraHiB JOCYIOBOTO PO3CIilyBaHHS Ta/ab0 CyIy, BAMHHUTH 1HIIE KPUMiHAIbHE
TIPaBOIIOPYIIICHHSI, HE3aKOHHO BIUIMBATH HA YYaCHUKIB KPUMIHAJIGHOTO MPOBALKCHHS). 3a3HAUCHHS
B KJIOTTOTaHHI CTOPOHHM OOBHHYBAYCHHS IPO 3aCTOCYBaHHS 3alI001KHOTO 3aX0My Ta PIllIeHH] CIIiT90T0,
CYJUIL, CY/TY, YXBaJICHOTO 32 Pe3yJIbTaTaMy HOTO PO3IIISILY, CTAaHAPTHOTO TIEPENTiKy PH3HKIB Oe3 BUKIIA LY
00CTaBHH, Ha ITIJICTaBl SKUX BOHU JINIIIA BUCHOBKY TIPO iX HASBHICTb, € HEJIOCTATHIM, OCKLUILKH HE
BI/INOBIIa€ TIPUHIMITY 3aXKCTY BiJl cBaBULIs, BcTaHoBeHOro 4. 1 cr. 5 K3I1JI, sikuii € HeBil' €MHOIO
CKJIaJIOBOIO YACTHHOIO 3aKOHHOTO YTPHMAaHHS 0COOH ITijl BAPTOIO Ta ITiJT JOMAIITHIM apeIiTOM.

Caimuuii cyans, Cyl TAKOX HE MAIOTh IPUHMATH PIllIeHHs TPO 00paHHsI 3ar001’KHOTO 3aX0Ay
3a BiJICYTHOCTI [UIs ILOTO BiAMOBIMHIX yMOB. [IpoTe HemoTpuMaHHS 11i€l BAMOTH, Ha XKaJllb, € 3BHY-
HOIO TCHJICHIIIEIO JIJTsI YKPAiHCHKHUX CY/JIIB, SIKa € BKpail HEraTHBHOIO, K B KIHIIEBOMY PE3Yiib-
TaTi IPU3BOAUTH IO 3aCTOCYBAaHHS 3al001KHOTO 3aXOAy HECIIBMIPHOTO 3 TSDKKICTIO IIOKapaHHS,
sSIKe 3arpoXKy€e 0co0i y pasi BU3HAHHS 1 BUHHOIO Y BUYMHEHHI KPUMIHAJIBHOTO IPABONOPYIICHHS,
B SIKOMY BOHa ITiT03PIO€THCS, OOBHHYBAUY€ETHCS, IO TATHE 338 COOOI0 MOPYIISHHS ITPpaBa ITiJ03PI0-
BaHOTO, OOBHHYBAUEHOTO Ha CBOOOY Ta OCOOHMCTY HEJIOTOPKAHHICTh; BUMHECHHS I1I03PIOBAHIM
(0OBUHYBaueHHUM) JIild, MPOTH SKHX 1 CIIPSIMOBaHI 3aI001KH1 3aX0/I1; TIOPYIICHHS ITPaB 1HIIHX 0Ci0
Ha 0COOMCTE KUTTS Ta HEMOTOPKAHHICTD 1X JKUTIIA.
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