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SIMPLIFIED LITIGATION IN ECONOMIC PROCEEDING:
PROBLEMS OF SEARCH AND DETERMINATION OF THE CRITERIA
FOR THE CONFORMITY OF THE SPECIFICS OF THE DISPUTE
TO THE PROCEDURE OF ITS CONSIDERATION AND RESOLUTION

The article describes simplified legal proceedings in commercial litigation
and the problems with the procedure for conducting commercial court cases. Conflict
norms are highlighted and conclusions are drawn on them, as well as the application
of the relevant procedural rules in commercial litigation is analyzed.

The application of simplified proceedings in economic proceedings involves
compliance with conditions of subjective and objective character. The objective
conditions for reviewing the case in the simplified proceedings cover a set of positive
(type of the case, its prevalence in the practice of economic courts, insignificance
of claims, urgency of the case) and negative (lack of evidence provided by the parties
to establish the circumstances of the case, the complexity of the subject matter
of the case; missed deadline for the defendant to file an objection to the claim
for reasons recognized by the court as vindictive) circumstances. The presence
of subjective conditions is determined by the auxiliary nature of the simplified
character and consists in the position of the parties regarding the expediency of personal
participation in the process. It has been established that simplification of proceedings
in economic proceedings cannot relate to the abolition of any stages of the economic
process, but concerns only their separate stages or procedural actions. Simplification
of the structure of proceedings and judicial consideration of the case provides
the abolition of certain procedural actions and stages at the stages of preparatory
proceedings and judicial consideration of the case. The definition of the grounds for
reviewing the case in the simplified proceeding as a combination of the requirements
of the normative and processual (court decision on opening of proceedings in a case
using the simplified procedural form) character is supplemented.

We think that the problematic issues, connected with the procedure for conducting
cases in simplified proceedings by economic courts, arise by setting an extremely
short time limit for such a case — sixty days is not sufficient time for a comprehensive,
complete and objective resolution of the case, leads to its return to the mainstream
of the general proceedings, which places a double burden on the court. The
amendments and additions to the draft law “On Amendments to the Commercial
Procedural Code of Ukraine, the Civil Procedural Code of Ukraine, the Code
of Administrative Proceedings of Ukraine and other legislative acts” No. 6232
01 23.03.2017, introduced by the President of Ukraine, are proposed.

Key words: economic justice, processual form of economic legal proceedings,
simplified proceedings.

VY cTarTi TOCHiPKYOThCS CHPOINEHE MO30BHE MPOBAKCHHS B TOCIIOIAPCHKOMY
CYIOYMHCTBI Ta TPOOIEMH 3 TIOPSJIKOM TPOBEICHHS PO3MISAAY TOCIOAAPCHKUMH




Tocnoodapcvke npaso ma npoyec

Cylamu crpaB. BHcBiTIIEHO KoJi3iiiHI HOpMHU Ta c(HOPMOBAHO BHCHOBKH OO 1X
BHPIIICHHS, a TAKOXK MPOAHAII30BaHO 3aCTOCYBaHHS BIAMOBIIHUX MPOIECYaIbHUX
HOPM Yy TOCTIONapCHKOMY CYIOYNHCTBI.

3acToCyBaHHS CIPOIICHOTO TPOBA/PKCHHS B TOCTIOAAPCHKOMY CYIOYMHCTBI TTOB’SI-
3aHEe 3 JOTPUMAHHSIM YMOB CyO’ €KTHBHOTO Ta 00’€KTHBHOTO Xxapakrtepy. O6’ek-
THBHI YMOBH PO3IJISITY CIIPAaBH y CHPOIIEHOMY MPOBAXKEHHI OXOIUTIOIOTh KOMILIEKC
MO3UTUBHUX (TUIOBICTH CHpaBH, ii MOIMIMPEHICTh Y MPAKTHII TOCIOJAPCHKUX CYIIB,
MaJIO3HAYHICTh TO30BHUX BUMOT, TEPMIHOBICTb CIPaBH) 1 HEraTUBHUX (HEIOCTATHICTD
JOKa3iB, HATAHUX CTOPOHAMH IS BCTAHOBJICHHS OOCTaBHH CIPABH, YCKJIQTHCHICTh
Cy0’ €KTHOTO CKJIAJTy CIIPABH; IIPOITYCK CTPOKY BiIITOBiTaueM IS TOJAHHS 3allepeUCHb
MIPOTH MO30BY 3 MPUYXH, BU3HAHUX CYIOM ITOBaKHUMH) oOcTaBuH. HasBHICTE cy0’ek-
THBHUX YMOB BU3HAYAETHCS TOTMTOMDKHAM XapaKTEPOM CIIPOIICHOTO XapaKTepy i IMoJIs-
ra€ B TO3HUIIT CTOPIH MO0 AOIUIBHOCTI 0cOOMCTOT y4acTi y mporieci. BctanoBieHo,
IO CIIPOIICHHS MTPOBAKECHHS B TOCIIONAPCHKOMY CYIOYMHCTBI HE MOXKE CTOCYBATHCS
CKaCyBaHHs Oylb-sIKHX CTaJil TOCIONAPCHKOTO MPOLIECY, @ TOPKAETHCS JIMIIIE X OKpe-
MHX eTatiB ado mporecyaibHuX Jiil. CpoIieHHs CTPYKTYPH MPOBAHKEHHS 1 CYI0BOTO
PO3MIsAAY CHpaBH Mependadae CKacyBaHHS OKPEMUX MPOIeCyalbHUX il Ta eTariB Ha
CTaJisIX MiArOTOBYOTO MPOBAKEHHS 1 CYJIOBOTO pO3IIsiy crpaBH. JlOMOBHEHO BU3HA-
YEHHS MiICTaB PO3NISAAY CHpPaBH Y CIPOLICHOMY MPOBAKEHHI K CYKYMTHOCTI BUMOT
HOPMATHBHOTO Ta MPOIECYATBHOrO (PIlIeHHS CyIy PO BIIKPHUTTS MPOBAHKCHHS
y CIIpaBi i3 3aCTOCYBaHHSM CIIPOIICHOI pOIeCcyanbHOI (POPMHI) XapaKTepy.

Mu BBaXka€MoO, 110 HU3KA TPOOJIEMHUX THTaHb, K1 TIOB’s3aHI 3 MOPSIKOM MpPO-
BEICHHS PO3IINY TOCHOAAPCEKUMH CyZaMH CIIPaB y CIIPOIICHOMY ITO30BHOMY
MIPOBaHKCHHI, BUHUKAE YEpe3 BCTAHOBICHHS HAA3BHYAIHO KOPOTKOTO TEPMiHY Ha
MIPOBECHHS TAKOTO PO3IISLY CHPABH — LIICTACCATH JHIB HE 3aBXKIU TOCTATHBO IS
BCECTOPOHHBOTO, MOBHOTO Ta 00 €KTUBHOTO BUPIIICHHS CIpPaBH, 110 MPHU3BOIAHUTH
JI0 11 TOBEPHEHHS B PYCIIO 3arajbHOTO BHIY MPOBAIKCHHS, 10 CTBOPIOE MOJBiiHE
HaBaHTA)XCHHS Ha CyI0BHI Ipolec. 3alponOHOBAHO 3MiHHM 1 JOMOBHEHHS 0 IPOEKTY
3axony «IIpo BHeceHHs 3MiH 10 ['ocnofapchkoro mpoLecyanbHOro Koaekey YKpaiHy,
HuBinpHOrO NpolecyanbHOro Kogekey Ykpainu, Konekcy angmiHicTpaTuBHOTO Cyao-
YMHCTBA YKpaiHU Ta IHIINX 3aKOHOAABUUX akTiB» Ne 6232 Bix 23.03.2017 p., BHece-
Horo [Ipe3unenrtom Ykpainu.

Knrouosi cnosa: 2ocnooapcvke cyoouuncmeo, npoyecyanbHa gopma eocnooap-
CbKO20 CYOOUUNHCIBA, CNPOUjeHe NPOBAOICEHHS.

Introduction. The simplification of the procedural form of justice is an interdisciplinary
field of scientific researches, which is characterized by the following: a common approach in terms
of determining the procedural form as a value; the role of the principle of procedural economy as
a factor in the effectiveness of legal proceedings; differentiation of procedural forms, and the cre-
ation of flexible mechanisms for their change. The stage of establishing theoretical basis of sim-
plified litigation in economic proceedings accounts for the relevance of search and determination
of criteria for the conformity of the specifics of the dispute to the procedure for its consideration
and resolution, as well as the identification of problems that arise when appraising EPC new laws
regarding simplified legal proceedings.

Definition of the task. The purpose of this article is to reveal existing issues connected with
the practical use of new EPC norms considering simplified litigation.

Research results. The main tendency of the modern stage of institutionalization of simpli-
fied litigation is its establishment as a complete alternative to an ordinary legal proceeding, as well
as determination of the grounds and conditions for its maximum expansion [1, p. 11-13].

The formation of an independent type of simplified litigation corresponds to the special level
of improvement of administrative justice and covers two approaches to its definition that are broad
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and narrow meanings. In a broad sense, simplified administrative litigation is a set of administra-
tive jurisdiction cases, which provide for simplifying the details of procedural stages, including
the quantitative reduction of procedural actions by the subjects of the process and the narrowing
of the variability of their behavior. In a narrow sense, simplified litigation is a normatively defined
and universal procedural form for the consideration and resolution of typical administrative cases
of a little complexity [2, p. 9].

The necessity for simplified dispute resolution procedures to appear in the economic process
was linked mainly to the need of rationalization and optimization of judicial proceedings in terms
of a claim form of defense of rights that appeared to be too formal and burdensome for some cat-
egories of economic disputes.

As the simplification of the order of the consideration of the case means the exclusion of cer-
tain elements from it, so it follows that the simplified proceedings in the economic process must be
consistent with the goals of the judiciary and contain certain exceptions to the ordinary procedure
for the investigation of cases, but herewith they are to be considered in strict accordance with
the established procedural form.

Transferring this thesis into the field of economic justice, we can say that the main purpose
of introducing simplified proceedings in economic justice was to ensure fast and efficient conduct
of justice, to make judicial protection available (in particular by reducing the amount of the court fee),
to decrease the cost of the process compared to the full-cycle court legal proceeding, to relieve courts
of those cases that do not require full procedural form, and to eliminate the red tape of litigation.

However, the implementation of the simplified procedure should not object to the goals
of the process as a whole. Other interests, such as the simplification of proceedings by the court
itself should not be a priority while implementing simplified procedures [3, p. 9].

From the above-mentioned we can conclude that simplified proceedings in the economic
process is a separate form of conducting judicial proceedings, which has been introduced to create
additional procedural means to ensure the interests of participants of the process, provided that
the minimized procedural form is followed.

The key features of simplified litigation in economic proceedings are: the completion
of the procedural cycle within a particular judicial authority; reduction of the number of procedural
actions or systematic change in the way they are committed; narrowing of the procedural capacities
of the court and participants of the process; limitation of application of certain range of cases.

The consideration of the case of economic jurisdiction in the form of simplified proceed-
ings is carried out based on the principles of economic litigation, which are characterized by par-
ticular features of their implementation. Considering that the implementation of these principles
is an important guarantee of a fair trial and resolution of the case, in our opinion, the applica-
tion of the simplified procedure should be consistent with the parties’ position, and no alternative
of considering the case in the simplified procedure is inadmissible without introducing additional
procedural possibilities for them [4, p. 62—70].

The legislator enshrined clear provisions (Part 3 of Article 248 of the draft of Economic
Procedural Code of Ukraine) that in solving the issue whether to consider the case in the simplified
or general proceedings the court takes into account the following conditions: the price of the claim;
the importance of the case to the parties; the plaintiff's chosen method of protection; the category
and complexity of the case; the scope and nature of the evidence in the case, including whether it
is necessary to assign an expertise, call witnesses, etc.; the number of parties and other participants
of the case; whether the case is of considerable public interest; the parties’ opinion on the need to
hear the case under the rules of simplified legal proceedings [5, p. 7-31].

As a separate procedural form of economic litigation, simplified proceedings preserve
the traditional structure, herewith it is possible to reduce separate steps or procedural actions within
each stage. Thus, the features of the structure of the simplified proceedings include:

a) absence of the stage of the preliminary court hearing in cases;

b) limitation of procedural steps to ensure that participants of the process are properly
informed;
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¢) absence of the preparatory part of the court session and the judicial debate;

d) making decisions without going to the chambers (in some cases).

With regard to such a stage of simplified proceedings as a court hearing, a number of scien-
tists are of the opinion that there is a compulsory need for a court hearing to be held without calling
the parties. Thus, according to Y.M. Medvedova, the parties are present at the session not physically,
but with their positions, arguments and explanations mentioned in the legal claim, appeals to the legal
claim, other explanations concerning the stated requirements, submitted in writing form [6, p. 140—145]
.0.0. Fonova voices the same position by proposing the introduction of a court hearing model with
a restriction on the means of proof as such that lines up more with the simplified procedure [7, p. 9].

We consider that while considering cases of the simplified procedure, the court hearing takes
place without calling the parties. In fact, it means their absence, as it breaks the “chain of relation-
ship” between the plaintiff and the defendant, who “cements” the litigation and serves as a deriva-
tive for appearing of the whole extent of the procedural rights and duties of the parties in the case.

We reckon that, despite the absence of a classic court hearing, the persons involved in
the case fully submit their position to the court, which is obliged to accept their explanations in
writing form and give them an appropriate assessment.

As we can see, at the very earliest stage of the emergence of the procedure for simplified
legal proceedings in the EPC there are some problematic issues, which include:

—a considerable part of the preparatory actions are carried out by the economic court directly
during the consideration of the case per se;

— it is difficult for the court to decide on all the circumstances of the case, and the partic-
ipants of the case cannot be informed about the completeness of the subject of evidence, and as
a result it raises a problem related to the efficiency and rationality of giving evidence by the partic-
ipants at the court hearing;

— the inability of the court to enforce the right of litigants to submit their issues worthy
of the expert’s attention, if the court comes to the conclusion that it is impossible to resolve the case
on the merits without the expert’s opinion and appoint an expert examination (such procedural
violation of rights will lead to inevitable legal consequences, including the inability of the court to
use evidence to formulate its decision at the conclusion of the trial);

— the inability of the court to enforce the right of participants of the litigation to submit
their issues, worthy the expert’s attention, if the court comes to the conclusion that it is impossible
to resolve the case per se without the expert’s opinion and appoint an expert examination (such
procedural violation of rights shall lead to inevitable legal consequences, including the inability
of the court to use evidence to formulate its decision at the conclusion of the legal proceedings
[8, p. 13-23]);

—when filing a petition by a participant or a statement that does not actually relate to the sim-
plified legal proceedings, the court does not consider the views and opinions to satisfy or deny such
arequest (legal claim), which in turn is a violation of the rights of participants of the process;

— due to the lack of stage of the preparatory process, there is always a risk of inability to hear
the case within the set time.

Taking into account the views of Candidates of Laws O. Uhrynovska and H. Hembar, who
believe that the practical application of innovations in the establishment of the procedure to con-
sider cases in the proceedings of simplified litigation under the jurisdiction of economic courts,
does not fulfill their tasks and purposes, which they were implemented for, but, on the contrary, it
gives the courts additional procedural steps and conflicting views on legal novelty, which requires
clarification and legal interpretation at the legislative level [9, p. 85—89]. In our opinion, these
problems can be solved without additional legislation norms, which can complicate their estab-
lishment even more. It would be an establishment of a compulsory additional stage in simplified
proceedings, which is called a preliminary procedure.

Before proceeding to the consideration of the case per se, the court must announce a decision that
the case will be heard in one form or another. A problematic issue regarding the procedure of consid-
eration by economic courts of cases in simplified legal proceedings is the approach of judges to design
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the introductory part of such a decision of this category of cases. In examining the judge’s rulings, we
found a negative pattern: the courts, as a rule, differently formulate the introductory part of the decision
in this category of cases and, as a rule, do not indicate in which proceedings they consider the case.

Only a small part of the court rulings is found in the case review in:

— simplified procedure;

— simplified legal proceedings;

— simplified legal proceedings without calling the parties;

— Written simplified legal proceedings.

Studying the judicial statistics in the region, the data are simply astonishing, since between
December 15, 2017 and July 1, 2018, about 24% of the total number of cases were considered in
the simplified legal proceedings [10, Electronic resource].

While examining the issue of consideration of cases by economic courts in simplified pro-
ceedings, we conducted a comparative analysis of the norms of the EPC of Ukraine accepted in
December 2017 [11] and the provisions of the EPC of Ukraine accepted in January 2018 [12],
namely an analysis of Article 252, which has been altered in this period. The changes took place
in Article 252, paragraphs 2 and 3, they concerned the specification of the terms of the trial essen-
tially in the simplified proceedings, and the previous edition stated that the trial began only from
the opening of the first court hearing.

In other words, the problematic issues related to the procedure of the economic courts to
consider cases in simplified proceedings are connected with an extremely short time set for such
cases. As practice shows, sixty days is not always enough to have a comprehensive, complete
and objective solution.

It is possible to go from one type of proceedings to another, in this case, from a simplified
claim to a general claim, which is possible at the request of the party involved in the case. Accord-
ing to Part 6 of Art. 259 of the Code of Civil Procedure of Ukraine, the trial begins with the stage
of opening a new trial in the case, about which the court again renders a ruling on the case.

In practice, such a double procedure usually takes a lot of time from the courts, which once
again gives the impression of the imperfection of optimization of the judiciary system in terms
of consideration of cases of the simplified litigation by economic courts [13, p. 31]. Moreover,
the detailing of legislative innovations concerns only time limits, but it does not raise the question
regarding a stage of the litigation such a procedural action is possible.

In addition, the specification of the determination of the right of a trial participant to hand
an objection to the case in simplified proceedings, the granting of such requests by some partici-
pants is missing, which is consequence of unclear legal authority of third parties in the case, who
are also parties of the case. If third parties, who are acting, as participants in a case, are entitled
with the powers mentioned, then from a legal point of view, this does not correspond to their legal
status in the judicial process.

Thus, we have come up to the conclusion that the absence of a separate procedure, such
as preparatory proceedings and sufficiently short deadlines set by the legislature for the purpose
of the case for consideration, which is no more than sixty days (thirty days for the appointment
of the case for trial and thirty days for the trial itself) causes all of the following issues, which arise
in connection with the consideration of economic courts in the simplified legal proceedings.

We reckon that obtaining a copy of the court order is a necessary and fully justified condition
for the practical implementation by the interested party of his or her constitutional right to appeal
against the ruling of the court of the first instance.

Obtaining a copy of the court ruling and awareness of parties of its contents enable the party
to state their claims and objections, as well as the grounds on which the issue of review of the rul-
ing is raised, with reference to the relevant legislation norms and materials contained in the case or
handed additionally, as it is provided by the current legislation of Ukraine.

Under the circumstances provided above, we consider that the court of appeal has no legiti-
mate grounds, while deciding whether to appeal in cases of simplified procedure, to proceed from
the date of the legal claim and especially since the date of that claim.




Tocnoodapcvke npaso ma npoyec

We consider that a number of problematic issues related to the procedure of conducting
economic court cases in simplified proceedings arise from the imposition of an extremely short
period for such a case.

Conclusions. We have come up to the conclusion that, in case of the simplified proceeding,
a court hearing takes place without calling the parties, which, in essence, means that it is absent,
since the “relationship chain” between the plaintiff and the defendant, which “cements” the lawsuit
and serves as a derivative for the full scope of the procedural rights and duties of the parties to
the case, is broken.

Thus, the improvement of economic litigation and the separation of simplified forms of pro-
ceedings are based on international standards of optimizing the work of judges and the principles
of modern processual form, which include:

a) hearing the case no more than at two court hearings;

b) the cancellation of any attempt to misuse court procedures with sanctions against the parties;

¢) the freedom to determine the form of trial by a judge, except cases provided by law.

When updating procedural legislation in Ukraine, it is advisable to use the experience
of France, which has largely implemented international standards of judicial simplification.
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