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INPOBJIEMHI TUTAHHA 3ABE3ITEYEHHS ITPABA MMIAO3PIOBAHOTI'O
HA 3AXHUCT HA CTAIII JOCYAOBOI'O PO3CJIAYBAHHA

CrarTst TpHUCBAYCHA MOCHIIPKCHHIO OCOOIMBOCTEH MPABOBOTO PETYIIOBAHHS
3a0e3nedeHHs IIpaBa MiJO3PIOBAHOTO HA 3aXMCT HA CTaJil JOCYHOBOTO PO3CITiTy-
BaHHA B YKpaiHi Ta NUISIXU BUPilIEHHS Mpo0ieM, SKi BUHUKAIOTh IiJ{ 4ac peatizarii
IIbOTO IIPaBa B KPUMIHAJILHOMY IIPOBaJDKEHHI.

ABTOp BU3Haua€ MPaBO Ha 3aXHUCT SK OIHY 3 BXJIMBUX TapaHTii 3a0e3rnedeHHs
MpOIIeCyalbHUX IPaB IMiJO3PIOBaHOr0. UMHHE 3aKOHOAABCTBO YKpaiHH MPHILIIE
3HAYHY yBary 3a0e3MeUeHHIO ITi€l TapaHTii, ajie BCe XK € TIeBHI POOIEeMH B ITii Tamy3i.
[Ipaktrka 3acTocyBanHss KpuMiHaIBHO-TIPOIIECYATBHOTO KOICKCY YKpaiHU CBITYUTH
PO BU3HAHHS (PAKTiB OPYIICHHS OCHOBHOTO KOHCTHTYIIIHHOTO TIpaBa Ha 3aXHUCT Bij
MiJI03pH, 30KpeMa Moo 3a0e3MeueHHs] Y9acTi 3aXHCHAKA Ha KOXKHOMY eTalli KpuMi-
HAJIHOTO ITPOBA/DKEHHS, JOCTPOKOBOTO JOCTYIy 0cO0M J0 mpodeciitHoi mpaBoBoi
JIOTIOMOTH, IOCTAaTHHOTO Yacy Ta MOXKJIMBOCTEH JUIA MiJArTOTOBKH OOOPOHH Ta 1HIIMX.
ITpoGnema mpoCcTOPOBO-4aCOBUX OOMEKEHB 3aXUCTy B YKpaiHi MIPOSIBISIETHCS B CHC-
TEeMaTUYHHUX TOPYLICHHSAX IIpaBa Ha 3aXUCT y KPUMIHAJIBHOMY IPOBaKEHHI SK
HeoOX1/THOT CKJIaJI0BO1 CHPaBeAIMBOTO CYJOBOTO PO3IIILY.
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VY cTarTi AOCTIHKEHO MOHATTA «0c00a, YU MPUYETHICTh JO KPHUMIiHAIBHOTO
MIPaBOTMIOPYIICHHS TIEPEBIPSIETHCS», Ta MPONIOHYETHCS BIIHECTH i1 10 YYaCHUKIB KpH-
MIHAJIBHOTO IPOBAHKEHHS Ta J0 CY0'€KTIiB, AKi MAarOTh MPaBO Ha 3aXKCT BiIIMOBIIHO
1o c1. 20 KIIK, mo BKmo4ae sk mpaBo Ha MpodeciiiHy MpaBoOBYy AOIOMOTY aJBO-
KarTa, TaK 1 psi/1 IHIINX NpaB Ta FapaHTii, SKi € OCHOBOIO ISt 3a0e3MeueHHS IpaBa Ha
3aXHCT Y KPUMIHAIBHOMY MPOBAKCHHI.

Knrouogi cnosa: nioosprosanutl, 3axucHux, npago Ha 3axucm, 00cy008e po3ciioy-
BAHHA, KPUMIHATIbHE NPOBAONCEHHS, KPUMIHATIbHE CYOOUUHCINEO.

The article is devoted to the study of the peculiarities of the legal regulation
of ensuring the right of the suspect to defense at the stage of pre-trial investigation in
Ukraine and the ways of solving problems that arise during the exercise of this right
in criminal proceedings.

The author defines the right to protection as one of the important guarantees
of securing the procedural rights of the suspect. The current legislation of Ukraine
pays considerable attention to securing this guarantee, but there are still some prob-
lems in this area. The practice of applying the Code of Criminal Procedure of Ukraine
shows the admission of violation facts of the basic constitutional right to protection
against suspicion, in particular as to ensuring the participation of the defense counsel
at every stage of criminal proceedings, early access of a person to professional legal
assistance, sufficient time and opportunities for defense preparation and others. The
problem of space-time limitations of protection in Ukraine is manifesting itself in
systematic violations of the right to defense in criminal proceedings as a necessary
component of a fair trial.

The article explores the notion of “a person whose involvement in a criminal
offense is being checked” and proposes to refer it to the participants in criminal pro-
ceedings and to the subjects entitled to defense under Art. 20 of the CPC, which
includes both the right to a lawyer’s professional legal assistance and a number
of other rights and guarantees, which are the basis for securing the right to a defense
in criminal proceedings.

Key words: suspect, defense lawyer, right to defense, pre-trial investigation, crim-
inal proceedings.

IMocTanoBka mpo6aemu. KoHcTuTyiist YKpaiHU MPOTOJIOITYE HAWBHUINOK COIIALHOO
LIHHICTIO JIOAWHY, 11 )KUTTS 1 30POB’s, YECTh 1 IIHICTh, HEAOTOPKAHICTE i Oe3meky. [IpuitHsaTuit
B 2012 poni KpuMminansauii nporiecyaabHNI KOAEKC MOKIMKAHUH 3a0€3MeUNTH HeyXUIbHE JOTPH-
MaHHS BCiX OCHOBOIIOJIOXKHUX IIPaB JIOAWHH, 30KpeMa IpaBa Ha 3axucT. OfHaK, He BCl MEXaHi3MHU
3aXMCTY TpaB 0COOM Ha cTaAii JOCYOBOTO PO3CIiAyBaHHS IiI0Th €(EKTUBHO. €BPONEHCHKUN Cy/
3 TIpaB JIFOAWHHM 3 IIbOTO NPUBOIY HEOTHOPA30BO BUHOCHB PIIIEHHS MPOTH YKpAiHH, IiJKpecITio-
10YH BXXJIMBICTh PAHHBOTO JOCTYITY ITiI03PIOBAHOTO JI0 3aXNCHUKA (a/IBOKaTa) i 0e3yMOBHE IPaBO
Mi03PIOBAHOTO HA 3aXHCT Y SKOMOTa OUTBII IIBHIKUHA Yac MiCJIsi BU3HAHHS HOTO IiT03PIOBAHUM.
Takoxx €BpONEUCHKUIA Cy[ 3 TIpaB JTIOOMHA HEOJHOPA30BO BKa3yBaB Ha HEJOCKOHAINICTH 3aKOHO-
JIABCTBA YKpaiHU, sike 6araro B 4OMy 3 I[bOTO MTPHBOTY IPOTHPIYNTE €Bpornelichkiid KonBeHiii mpo
3aXUCT MPAB JFOJUHH i OCHOBOITOJIOXKHHUX CBOOO]I.

Ockinbky Hapasi YkpaiHa 6axae MpHeHATUCS JI0 €BPONICHCHKOT CIUTLHOTH, JTyXKe BOKINBUM
€ HaJIeXKHE 3a0e3MICUeHHSI IIpaBa MiJ03PIOBAHOTO Ha 3aXHUCT Ha CTaJil JOCYIOBOTO PO3CIIiTyBaHHS.

AHaJi3 ocTaHHIX Joc/imKeHb i myOmikamiii. 3a0e3neyeHHs MpaBa MMi03PIOBAHOTO Ha
3aXMCT Ha CTaAii JOCYJOBOTO PO3CIiTyBaHHs AOKIATHO JOCTIKyBajlo 6arato BUYCHUX, 30KpeMa
M.A. Tloropeuskuit, O.Il. Kyumncbka, B.O. I'puntok, O.C. Crapenbkuii, O.I. SHOBCHKa,
O.P. bananpka, H.IT. Yepusik, 1.O. Tumenko, O.FO. Tarapos, C.C. UepHsascekuii, [.3. Auie,
A.B. Camonin, I.M. Oaunnoga, JI.B. ITiBaenko, A.b. KopoOka Ta iHIi BueHi.
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Hesupimeni panine npobiemu. [TutanHs 3a0e3mevyeHHs Mpapa ImiI03PI0BAHOTO Ha 3aXHUCT
Ha CTajii TOCYI0OBOTO PO3CIIiTyBaHHS I i J0CI 3aJIUIIAEThCS JTyKe akTyaabHUM. Hapasi MoxxHa
KOHCTaTyBaTH, [0 HaliOHaJIbHE 3aKOHOAABCTBO, NMPOMNIIOBIIM TPHBAIHN IMIISAX YTOCKOHAJICHHS,
BiZoOpaskae HU3KY eJIeMEHTIB HAHKPAaIIoro CBITOBOTO JOCBIY 1 BIIIOBiAa€ JEMOKPAaTHIHUM CTaH-
napraM. BomHodac, He MOXHA CKa3aTH, 1[0 BOHO € JOCKOHATINM. Tak, 3aJIMIIMINCh YUCICHHI Po-
onemu, sKi HOTpe6y}OTb BmplmeHHﬂ Hesiki 3 mux np06neM MOB’A3aHi 3 TUM, IO 3aKOHO/AABellb
HE BpaxyBaB CIYIIHI MPOMO3UIIl HAYKOBIIB Ta npakTukiB npu yxBaneHnHi KIIK Ykpainu, iHmi —
chopmynboBaHi TPaBO3aCTOCOBHOKO MPAKTHKOIO.

Mertoro CTaTTi € BCTaHOBJICHHS OCOONHMBOCTEH IPABOBOTO PETYIIOBAHHS 3a0€3MEUCHHS
IpaBa MiJ03pPIBAHOIO Ha 3aXUCT Ha CTaJii JOCYIOBOTO pPO3CIiAyBaHHS B YKpaiHi Ta NUISIXH BHPI-
IICHHS po0ieM, sIKi BUHUKAFOTH i Yac peatizallii I[boro mpasa.

Buknan ocHoBHOro Marepiaiy. [IpaBoBuii cTaTyc IMiJO3pIOBAHOTO B KPUMIHAIEHOMY ITPO-
Ieci Ma€ BENMKE 3HAUCHHsI, OCKUTBKH MiJ03pIOBAaHUA — IIe 0c00a, KOHCTUTYIIIIHI TpaBa SKOi
B iHTEpecax CYCHIIBCTBA MOXKYThH OyTH oOMexkeHi. | myke BaxkimBo, o0 I1i 0OMEXEHHS 3ailic-
HIOBAJIUCH 0€3 37I0BKUBAHb, BUKIIOYHO B Til Mipi, B sIKiil icHye 00’ €KTUBHA HEOOX1AHICTD, iHAKIIIE
BUHHKAE 3arpo3a caMiil CyTHOCTI IIpaBOBOI Jep>KaBU.

Y unnnomMy KIIK VYkpaiHu MOHATTS Mif03pIOBAaHOTO 3a3HadeHo y cT. 42 «Ilizo3proBaHuii,
00BHHYBa4YeHU». BiMoBiAHO 70 1i€T CTATTI «IiI03PIOBAaHUM € 0c00a, SKill y MOopsAAKY, epeada-
yeHoMy cTaTTaMu 276-279 uporo Kozpekcy, moBijomiieHo npo migo3py, ocoda, sSka 3aTpuMaHa 3a
Mi7I03pO0 Y BUMHEHHI KPUMIHAJIBHOTO MPABOMOPYIIEHHS, a00 0coba, 100 SKOi CKJIAJICHO MOBi-
JOMIICHHS TIPO MiI03py, OZHAK HOTO HEe BPYYCHO i BHACHIZOK HE BCTAHOBJIECHHS MiCIS 3HAXO-
JOKEHHST 0COOM, TIPOTE BXKMTO 3aXOJiB JUIsl BpYYeHHS Y crioci0, mependadenuit muM Kogekcom st
BPYYCHHS TIOBiTOMJICHB» [1].

[IpaBa Ta 000B’S3KH MiIO3PIOBAHOTO B YHHHOMY 3aKOHO/IABCTBI HE BiJIOKpEMIIEHI Bij MpaB
Ta 000B’s3KiB 00BHHYBaueHOTro. Bin Mae Taki mpasa:

1) 3HaTH, y BUNHEHH] SKOTO KPUMIHAJIBHOTO MPABONOPYIICHHS HOTO IiI03PIOI0TH;

2) OyTH YiTKO i CBOE€YAaCHO TIOBIJJOMJICHUM IIPO CBOI NpaBa, nepeadayeni mum Komekcom, a
TaKOX OTPUMATH 1X PO3’ICHEHHS;

3) Ha mepiIry BUMOTY MaTH 3aXHUCHUKA i TOOAUYEHHS 3 HUM JI0 TIEPIIOTo AOIHTY 3 JOTPUMaH-
HSIM YMOB, IO 3a0€3Me4yr0Th KOH(IICHIIHHICTh CIUTKYBaHHS, & TAKOXK IICJIS MEPIIOTO JOIHUTY —
MaTH Taki nobadeHHs 0e3 0OMEKEHHS 1X KUIPKOCTI W TPUBAJIOCTI; HAa y4acTh 3aXMCHUKA y IPO-
BEJICHHI JOMUTY Ta IHIINX MpOIecyalbHUX [iif; Ha BIAMOBY BiJ 3aXMCHUKA B OyAb-SKHA MOMEHT
KPUMIHAJIFHOTO MPOBAKEHHS; HA OTPUMAaHHs IIPABOBOI JOIOMOTH 3aXHCHHKA 32 paxyHOK Iep-
JKaBW y BHIaJKax, nependadenux muM KopekcoM Ta/abo 3aKOHOM, IO PETYIIOE HaJaHHs 0e301l-
JaTHOI MPaBOBOI JOTIOMOTH, B TOMY YHCIIi Y 3B’S3KY 3 BiJICYTHICTIO KOIITIB HA ii OIJiary;

4) HE TOBOPHUTH HIYOTO 3 MPUBOLY IiJO3PH HPOTH HHOTO a00 y Oy/b-sIKHII MOMEHT BiIMOBH-
THCS BIJITOBIZATH Ha 3aIIUTAHHS;

5) naBaTu MOSICHEHHS, TOKA3aHHSI 3 IPUBO/Y MiJO3PH YU B Oy/b-SIKHI MOMEHT BiIMOBUTHUCS
iX maBaru;

6) BUMaraTu nepeBipku OOTPyHTOBAHOCTI 3aTPUMaHHS;

7) y pa3i 3aTpumaHHs a00 3aCTOCYBaHHS 3a001KHOTO 3aX01y Y BUIVISAII TPUMAHHS ITiJ] Bap-
TOFO — Ha HeraifHe TOBiTOMJICHHS YWICHIB CiM 1, OIM3bKUX POAMYIB UM IHIIMX OCIO MPO 3aTpUMaHHS
1 MicIie CBOro niepeOyBaHHS;

8) 30upary i MoaBaTH CJIiTIOMY, IPOKYPOPY, CITITIOMY CYIUIl TOKA3H;

9) Oparu yyacTh y MPOBEACHHI NPOIECYATbHUX i,

10) mix yac mpoBeneHHs NpoleCyalbHUX i CTAaBUTH 3allUTaHHS, TTOIaBaTH CBOI 3ayBa-
JKCHHS Ta 3allepeueHHs 00 HOPSIKY IPOBEACHHS Jii, sIKi 3aHOCITHCS 1O TPOTOKOIY;

11) 3acTocOByBaTH TEXHiUHi 3aCO0M PU IPOBEICHHI IPOIECYATBHUX Miil, B IKUX BiH Oepe y4acTb.
Criguuii, mpoKypop, CIIAUMN CYIIs, Cyl MatOTh IMPaBO 3a00POHUTH 3aCTOCOBYBAHHSI TEXHIYHHUX 3aC00IB
MIPH MIPOBEIEHHI OKPEMOT IIPOLIECYaIBHOT i YM Ha MEBHIM CTajil KpUMIHAIBHOTO MPOBAHKEHHS 3 METOIO
HEPO3TOJIOLIEHHS BIIOMOCTEH, 5IKi MICTSITh TAEMHULIIO, 1110 OXOPOHSETHCS 3aKOHOM, YH CTOCYIOTHCS 1HTHU-
MHOTO YHUTTS 0COOH, PO 110 BUHOCHTHCS (TIOCTAHOBISIETHCST) BMOTHBOBAHA TIOCTAHOBA (YXBaJia);
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12) 3asBJIATH KJIOMOTAHHS MPO MPOBEACHHS MpOoIeCyallbHUX Jii, Mpo 3a0e3neucHHs 0e3-
MK 1010 ceOe, YIIeHIB CBOET CiM’1, OTM3BKHUX POJMYIB, MaifHa, )KUTJIA TOIIIO;

13) 3asiBIATH B1IBOIH;

14) o3HaifoMITIOBaTHCS 3 MaTepialaMy JOCYIOBOTO PO3CIiTyBaHHs Ta BUMAraTtd BiAKPHTTS
Marepiaiis;

15) onmeprkyBaTH Komii MpoIecyanbHUX JOKYMEHTIB Ta MUCbMOBI MOBiJJOMJICHHS;

16) ockap>KyBaTH pilieHHs, [ii Ta 0e3AIsUTBHICTD CI1TY0T0, IPOKYpOpa, CIIAYOr0 CY/i;

17) BuMaraTu BiJIIIIKOAYBaHHS IIIKOJM, 3aB/IaHOT HE3aKOHHUMU PIIICHHSIMU, JTisIMU 4u Oe3-
JISUTBHICTIO OpraHy, IO 3AiHCHIOE ONIEPAaTUBHO-PO3IIYKOBY TisUTBHICTB, JOCYIOBE PO3CIIiAyBaHHS,
MPOKYpaTypH abo Cymy, B HOPSIKY, BU3HAYCHOMY 3aKOHOM, a TAKOXK BITHOBJIICHHS PEITyTallil, SIKIIO
iJ103pa, OOBHHYBAYCHHS HE ITiITBEPIIIUCS;

18) xopHcTyBaTHCS PiJHOI0 MOBOI, OTPUMYBATH KOMil MPOIECYaAIbHUX JTOKYMEHTIB PiJl-
HOIO 200 IHIIOK MOBOIO, SIKOIO BiH BOJIOIIE, T B pa3i HEOOXIAHOCTI KOPUCTYBATUCS TIOCTYTaMH
nepeKiIazgada 3a paxXyHOK Jep)kaBu. Takwid CIEKTp IpaB MiJ03PIOBAHOTO € €EMEHTOM TapaHTiil
3a0e3nedeHHs IpaBa 0COOM Ha 3aXHCT Ha JOCYAOBOMY PO3CIiTyBaHHI.

[IpaBo Ha 3aXHCT HANEXKUTH JI0 3araIbHOBH3HAHUX MPHUHIIUIIB MIXKHAPOIHOTO TpaBa, sSKe
IMIUIEMEHTOBaHE Y HalliOHaJIbHE 3aKOHOJABCTBO SIK OPIEHTHUP, L0 BU3HAYA€ YMOBH CIIPABEJINBOTO
CYIIOBOTO PO3IIISIAY, @ BIIMOBIIHO A0 cT. 7 KpuMiHalbHOTO npolecyaabHOro KoJeKkey YKpaiHu Bif-
HECEHO JI0 3arajibHUX 3acaj KpUMiHAJIBHOTO MPOBAKEHHS.

VY wactuHi npyriit crarti 63 Koncrtutymii Ykpainu 3amexiapoBaHo, IO IiTO3PIOBAHMUM,
OOBUHYBaYCHUH YW MIICYTHUI Mae TpaBo Ha 3axucT. CBilf PO3BUTOK HaBeAeHA KOHCTHUTYIIHHA
HopMa 3HaxomuTh y KIIK, 30kpema crarti 20 KIIK Ykpainu, skor0 BCTaHOBJICHO 3a0e3NCUCHHS
npaBa Ha 3axucT. Kpim inmoro y HaBeneHil crarti KIIK 3a3HadaeThes, 110 MiI03proBaHmii, 00BH-
HyBa4YCHUH, BUMPABIaHUH, 3aCy/PKEHUIH Mae TPaBO Ha 3aXMHCT, SKE MOJATae Y HaJlaHHI oMy MOX-
JIUBOCTI HAJIaTH YCHI 00 MUCHMOBI IMOSICHEHHS 3 IPUBOY T11103pH YH 0OBHHYBAaYCHHS, TPaBO 30U-
parH i mogaBaTH 10Ka3H, OpaT 0COOHUCTY y4acTh Y KpUMiHAIBHOMY NPOBAKEHHI, KOPUCTYBAaTHCh
IIPaBOBOIO JIOIIOMOTOIO 3aXMCHHUKA, @ TAKOXK Peai3oByBaTH iHIII IPOLEeCyalIbHI IpaBa.

Pazom 3 Tum BinnoBigHo 10 cT. 8 KIIK kpumiHanbHe NPOBaKEHHS 31MCHIOETLCS 3 JOAEP-
JKaHHAM TPUHIUIY BEPXOBEHCTBA NpaBa, BIAMOBIAHO N0 SKOTO JIIOAMHA, i MpaBa Ta CBOOOAM
BHU3HAIOTHCS HAWBUIIMMHU I[IHHOCTSMM Ta BM3HAYalOTh 3MICT 1 CHIPSAMOBAHICTb HiSUIBHOCTI Aep-
xaBH. [IpHHIHIT BepXOBEHCTBA IpaBa y KPUMIHAIEHOMY MPOBAKEHHI 3aCTOCOBYETHCS 3 ypaxy-
BaHHSM MPAKTUKH €BPOTEHCHKOr0 cyay 3 mipaB Jronuau (nami — €CIT).

Takox y crarti 9 KIIK #geThes mpo Te, 10 i Yac KPUMIHAIBHOTO MPOBADKECHHS CYII,
CJITYHUA CYIIS, POKYPOP, KEPIBHUK OpPraHy JOCYIOBOTO PO3CIiyBaHHS, CIIIUNH, 1HII CITy>KOOBI
0co0M OpraHiB JiepKaBHOT BIaju 3000B’s3aHI HEYXHIBHO JNOJEpXKyBaTHcs BUMoOr KoHCTHTYIIIT
VYkpainum, 11p0r0 Konekcy, Mi>kHapoJHHX JTIOTOBOPIB, 3rojia Ha 000B’SI3KOBICTh KX HalaHa Bep-
x0BHOMW Pajoro YkpaiHu, BUMOT iHIIKX aKTiB 3aKOHOAABCTBA.

TakuM YWHOM, TPaBO Ha 3aXHUCT PO3MISAAETHCS SK OHA 3 BXKJIMBHUX TapaHTiid 3abesre-
YeHHA MpoLeCyaJbHUX MpaB MiJo3pIoBaHOr0. UNHHE 3aKOHOAABCTBO YKpaiHU NPUALILE 3HAUHY
yBary 3a0e3IeueHHIo 1i€i rapanTii, aje AedKi npodiemMu B Liil cdepi A0Ci iICHYIOTb.

Hpuitastuit 8 2012 poui KITK Ykpainu, 6e3 CyMHIBY, MiICTUTh HU3KY IIO3UTHBHUX MOMCH-
TiB, HOKJIMKAaHUX CHPUATH MAKCHMAIIFHO IOBHOMY 3a0€3II€UCHHIO ITPaBa 0COOW HA 3aXHCT BiJ KpU-
MIHAJIBHOTO TMepeciiAyBaHHs;, 30KpeMa, Ha CTafil T0CYI0BOro po3ciiayBaHHsI. OIHAK MMOBHICTIO
BHPIIINTH 1110 TIPOOIEeMY, Ha JKajb, He BIaOCs, ockulbku neski Hopmu KITK motpebyroth cyTTe-
BOTO JIOOTIpaIfoBadHs [2, ¢. 299].

[Ipaktika 3acrocyBaHHS KpuMiHaIBHOTO NpOLIECYanbHOrO KOIEKCY YKpaiHM — ITOKa-
3y€ JOMyIIeHHs (PaKTiB MOPYIICHHS 0a30BOr0 KOHCTHTYIIMHOTO MpaBa Ha 3aXHCT BiJl MiJO3pH,
30Kpema I0/10 3a0e3MEeYCHHS Y4acTi 3aXUCHUKA Ha KOYKHOMY €Talli KpUMiHAJIbHOTO MPOBaPKEHHS,
PaHHBOTO JOCTYIY OCOOH 0 MpOoQeciitHOT MpaBHUYO1 JONOMOTH, HasBHOCTI HOCTaTHBOTO Yacy
Ta MOKIIUBOCTEH JJIS MIATOTOBKHU 3aXMCTy Ta iHIWUX [3, c. 1]. Ciix 3ayBa)uTH, 10 CTOCOBHO LIUX
npobnem €CILJI BucioBiOBaB CBOi 3ayBaxkeHHA Lie 3 MoMeHTy npuiiHATT KIIK Ta BBeneHHs
Horo y Iiro, MpoTe IX BUIPABICHHS i JOCI 3aUIIAETHCS MTUTAHHIM MaiOyTHHOTO.
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Ockinbku came €CIJT ynmoBHOBaYKEHHI pO3MIISAIATH CKapTH 3assBHUKIB 100 TIOPYIIICHHS HAIli-
OHATLHUMH CYITOBUMH Ta IHITMMH OpraHaMy YKpaiHu HOpM €BpOIICHCHKOT KOHBEHIIIT ITPO 3aXKCT MpaB
JIFOZIMHY M OCHOBOTIOJIOKHUX cBOOOJ, choronni npaktuka €CIJI Buctynae 6e3yMOBHAM JTOIATKOBUM
IHCTpYMEHTOM JUIS €pEeKTHBHOTO 3aXHCTy OCOOH Bil MOpYIIEHs 3 00Ky eprkasH [3, c. 3].

Cucremnnii anani3 pimens €CCILI nae migcTaBu BiJHECTH 10 TapaHTii 3a0e3MeueHHs IpaBa
0COo0M MiJJO3PIOBAHOTO HA 3aXUCT:

— 0CcoOIHMBOCTI pealizallii mpaBa Ha BUTbHUN BUOIp 3aXHMCHUKA;

— IPUHIMI PAHHBOTO 3a0€3MeYeHHS TPABOBOIO TOTIOMOT010;

— IPUHIUI €(PEKTUBHOCTI 3aXUCTY;

— 00Me)KeHHS MO0 BiIMOBH 0COOH BiJl IIPABOBOI JOTIOMOTH;

— 00O0B’SI3KM TMOCAJOBUX OCIO OpPraHiB KpUMIHAJIBLHOTO IEpeciiayBaHHs IOI0 HATaHHS
iH(popMarrii ocodam Mpo NpaBo Ha JOCTYII IO MPABOBOT IOTIOMOT'H;

— JIOCTYII JIO 3aXOJiB 1 MTOCIYT, MOB’I3aHUX 3 MPABOBOIO JIOTIOMOTOIO;

— KOH(IICHIIWHICTD CITIIKYBaHHS 3 aJIBOKATOM;

— JIOCTaTHIN Yac AJIs MiArOTOBKH 3aXUCTy [4, ¢. 9-10].

Bbe3yMOBHO moYaToK JOCTYITy 0COOM J0 aJBOKATa-3aXMCHHUKA TOB’A3aHUH 13 (hopMabHUM
MOYaTKOM KPUMIHAJIBHOTO MpOBa/KeHHS. DOpMajbHHIA MOYaTOK JOCYIOBOTO PO3CIiAyBaHHS
OB’ sI3aHMH 13 BHECEHHM BinoMocteit 1o €PJIP, noBinoMieHHsIM 0co6i Mpo Mmifo3py y BUMHEHHI
KPUMIHAJIFHOTO MPaBOMOPYIICHHsI Ta HAOYTTS HEFO CTAaTyCy IiI03PIOBAHOTO.

Binrak, Ha ChOTOMHINIHIN JCHB TIIBKH 0c00a, sika HaOyBa€e CTaTyCy IMiJO3PIOBAHOTO, OTPH-
My€ MOKJIMBICTB pEali3yBaTH IIPaBoO Ha 3aXUCT B IIOBHOMY 00CS31, TaK SK caMe i3 UM CTaTyCOM
B 0COOM 3’SIBIISIOTHCS yCi MpOIeCyalibHI MpaBa 3a 3aKOHOM, B TOMY YHMCJII MaTH 3aXHCHHKA Ha
MepIry BUMOTY Ta TOOaYeHHs 3 HAM 10 Tepiroro pomuty. OTxe, HasBHA HUHI mpouemaypa odi-
IIHHOTO MOYaTKy JAOCYIOBOTO PO3CIiAyBaHHs MOPYIIYE MPAaBO OCOOM HA 3aXHUCT, TaK K CTBOPIOE
YMOBH JIJIS il Ta OE31sTLHOCTI TOCAIOBUX 0Ci0 OpraHiB JOCYIOBOTO PO3CIiTyBaHHS OO MPO-
BEJICHHS CIIYUX Jiil 00 (PaKTHYHOI NepEeBipKU MPUUETHOCTI 0COOM TIiCIIsi BHECEHHS BiJIOMO-
CTe 10 €IUHOTO PeecTpy JOCYAOBUX PO3CIiTyBaHb 0€3 OroJIOMIEHHs TiI03pH Takii 0co0i, a ToMy
YCYBa€e MOXJIMBICTD 3a0e3eueHHs] 0COOU 3aXMCHUKOM Ta MPaBO Ha OCKapKEHHSI CTOPOHOIO 3aXH-
CTy dakTy BiAKPUTTS KPUMiHAJIBHOTO MPOBAKEHHS Ta HOro pe3ynsraris [4, c. 10].

Yacro citiyi He MOCHIMAaTh MOBIAOMIIATH 0C001 PO MiI03pY, PO3CIIAYIOUN KpUMiHAIbHE
MPABOIIOPYIICHHS «3a ()aKTOM» BUMHEHHS HaBiTh Y pa3l OTpUMaHHS (PAKTUYHUX NAHHX, SIKI MOTJIH
0 mepekoHaTH 00’ €KTHBHOTO CHOCTEpirada y MOKIMBOCTI BUMHEHHS KPUMiHAIEHOTO IPaBOIIOPY-
IIICHHS TICBHOIO 0COO0OI0 1 SIKi MalOTh PO3IIHIOBATHCS K AOCTATHI JOKa3| LIS MiA03PH Ii€i 0co0H
Ta JUIS TTOB1IOMIIEHHS i Tipo mino3py. [IpnanHOI0 Takoro CTaHy CIIpaB € He JINIIE BEINKa 3aBaHTa-
JKeHICTh cinimunx, KoTpi 3a KITK 3000B’s13aH1 IPOBOAUTH JOCYI0BE PO3CIiIyBaHHS B YCIX BUIAI-
KaX OTPHMAaHHS 3asiBH, [TOBIJOMJICHHS IIPO BUMHEHE KpPHMiHAJIBHE MPABONOPYLICHHS ab0 Mmicis
CaMOCTIMHOTO BUSIBIICHHS HUMH OOCTaBHH, 10 MOXKYTh CBITUUTH NPO BUNHECHHS KPUMiHAIBHOTO
npasonopymeHHs (cT. 214 KIIK).

Ha BigmiHy Biz BITYUM3HSHOTO 3aKOHOAABLSL €BPOTEHChKe CIiBTOBAPUCTBO NPUALISLE HeaOu-
SIKy yBary IpUHIUIY 3a0€3MeUCHHST pAaHHBOTO TOCTYITY J0 paBoBoi gomomoru. €CILJI Big3Hauae
0COONUBY Bpa3JHMBICTh OOBUHYBAaUE€HOIO HA PaHHIX CTaAisX MPOBAKEHHS, KOJIU BiH ONMUHAETHCA
y Hanpy»XeHil CUTyaIll i, K HACIIIOK, MOXe 3ITKHYTHCS 13 CKJIaHOIIAMH KPUMIHAIBHOTO 3aKO-
HOZaBCTBA Ta CTOITh Ha IO3MIIIi, IO PaBO HA OTPHMAHHS IIPABOBOi JOIIOMOTH BHHHUKAE ONpa3y
TICJIS apemTy.

Binnosimno mo npaktuku €CILI migo3proBaHi B KpUMIHAIEHOMY MPOIIECI MalOTh MPaBO
Ha JIOCTYI [0 TMPaBOBOi JOTIOMOTH HE Ti3HIIIE, SIK 3 MOMEHTY apeIlTy Yd B3SATTS IIiJ BapTy abo
3 TOTO MOMEHTY, KONH 0OCTaBUHH, B SIKMX OIMHHUIACS 0c00a, MOYNHAIOTH CYTTEBO MOTipPIIyBaTH il
cra”osuie. €CILJI Bkasye, 1110 1€ IPaBO TAKOXK BKIIIOYAE MPABO Ha JOCTYII JI0 a/IBOKATa IiJl 4ac
MEPIIOTo Yacy JAOMUTY a0o OyIb-sKOTO OMUTYBaHHS MOMIIIE€I0 y CUTYallii, KOJU MpaBy Ha 3aXHCT
MO0 OyTH 3aB/IaHO HEmonpaBHO mkoau [3, ¢. 35].

Icnyroua B YkpaiHi npo6ieMa 0OMeXeHOCTI 3aXUCTy y MPOCTOPOBO-YaCOBOMY BHMIpi 3HAXO-
JIMTH CBill IPOSIB Y CUCTEMAaTUYHUX ITOPYIICHHIX MpaBa Ha 3aXUCT y KPUMIHATBHOMY IIPOBA/DKCHHI
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SIK HeOOX1THOT CKJT/IOBOT CITPaBEIIIMBOTO CyA0UYMHCTBA. KOHKpETHI 1aHi MICTATHCS B IIOPIYHUX 3Bi-
Tax YpsIoBOro ynoBHOBaXkeHOTO y cripaBax €CII, y sSKuX mpociTiKOBY€ThCS MOCTIHHE 3pOCTAHHS
3as1B nipotu Ykpaiau B €CI1JI 3 mpuBoy OpyIIeHb MpaBa Ha 3aXHUCT, SKi JOIYCKAIOThCSI OpraHaMH
Ta [M0CaZOBUMH 0CO0aMH Ha MTOYaTKOBOMY €TaIll PO3CIIiIyBaHHI KpUMiHANBHOI ciipasu [4, c. 11].

Cepell OCHOBHHX MPOOJIEM — HEJIONMIKH 3aKOHO/IAaBCTBA Ta CYJOBOT MPAKTHKH, SKi PU3BO-
JSITh 10 IOPYLIEHB paBa 0COOU Ha CITPaBENIMBUI CYIOBHH O3S, TPUMaHH 0COOH MiJ BAPTOO
0e3 HaJIe)KHOI 3aKOHHOI IMiICTaBH, HaJIMIPHA TPUBAJICTh MPOBA/KCHHS Y KPUMIHATIBHUX CIIPaBaXx,
30KpeMa J0CyA0BOTO PO3CHiIyBaHHS.

€CIUI koHCTaTOBaHO, 110 CIIi4i OPraHd BUKOPUCTOBYIOTh MMPAKTUKY OTPUMAHHS CyMHIBHOT
BiIMOBH 0COOH BiJI 3aXHMCHHUKA, T030aBILIIOTH 0CO0Y IpaBa CBOEYACHO MATH 3aXHMCHHKA HA CTafil
JOCYZI0BOTO PO3CIiMyBaHHS (PO TaKy MPHXOBaHY METY ITiJ Yac MomepenHboi Kpaigikarii 3110-
YUHY WIEThCS B PIICHHAX «SIpeMenko mpotu Ykpainwy», «JIeonin JlazapeHko mpotu YKpaiHuy»).
B pinrenni no cnipaBi «TixoHOB MpoTH YKpaiHuy MOpymIeHHS 1. 1 Ha 1.1 «c» 1. 3. cT. 6 KoHBeH-
1Iii, a caMe TOPYIICHHS TpaBa Ha 3aXUCT, Ko ocoda rnepedyBae y BpaznuBoMy crai, €CITJI Bxe
HAa3WBa€ «TpaguliitauMmy st Ykpainu, €CI1JI Biq3HauuB MOBTOPIOBAHICTh MpOOIeMH B YKpa-
{HI — 3aCTOCYBaHHS aMiHICTPAaTHBHOIO apPEUITy 7O 0COOH, HACIIPaBAl Mif03PIOBAHOI Y 3JIO0YHHI,
JUTst 3a0e3MeveHHsl il MPUCYTHOCTI, He TOTPUMYIOUUCH MPU IIEOMY HAJIKHOT TPaBOBOI MPOIICAYPH,
B TOMY YHCII IIOJ0 AOCTYIy 110 afaBokata [4, c. 11-12].

VYce BHIe3ragaHe CBIAYUTH PO HASBHICTH HATaJIbHOI MOTPeOU y MPHUBEACHHI HALliOHATb-
HOTO 3aKOHOJABCTBa y BimmoBimHicTh mo mpaktuku €CIUL. Hacammepen, moTpiOHO BU3HAYHTH
MpOIeCYaTbHUN TOPSIIOK MPOBAKEHHS BIAHOCHO 0Ci0, SIKI OTCHIIIHHO MPHYETHI 10 KPUMIHAIb-
HOTO TIPaBOINOPYIIECHHSI Ta HAJaHHS TAKKMM 0CO0aM TpaBa Ha 3aXHUCT, a BIIMOBIIHO 3a0€3MCUYCHHSIM
npogheciiHO0 MPaBHUYOIO JOMTOMOTOI0 aJ[BOKaTa-3aXUCHHKA [3, c. 2].

BinmoBimHO 10 MIKHApOJHWX CTaHAAPTIB MPaBO HAa OTPUMAaHHS TMPABHUYOI JOMOMOTH
a/IBOKaTa MOBHHHE TapaHTyBaTHCh KOXHINH 0c001 He3alIeXHO Bif 11 hOpMaIBHOTO CTATyCy, SIKIIO
II0/10 Li€l 0COOM OpraHaMHU BIIAAHU 3IiHCHIOEThCS MyOIiuHEe KpHIMiHAJIBHE TIepeciTiyBanHs. Bume-
BHKJIaJieHa ITpobnemMa 3yMOBIIO€ HeoOXinHicTh npaBoBoi Bu3HadeHocTi B KIIK crarycy ocib, sxi
3aMil03peH] y BUNHEHH] KPUMIHANBHOTO IIPABONOPYIIECHHS, T Y 3B°SI3KY 13 UUM BOHU MiANAAAI0TH
i 3aX0M MPOLIECYATFHOTO MIPUMYCY MiJl 4ac JOCYAOBOTO PO3CIIiTyBaHHS.

Ha mymky O.P. Bananpkoi, sSiky MU MIATPEMY€EMO, TOUIIBHAM € HOPMAaTUBHE BU3HAYCHHS
cepell YIaCcHHKIB KPUMIHAIBHOTO IPOBAKEHHS 0CO0H, TpaBa, CBOOOIH Ta 3aKOHHI IHTEPECH SIKOL
MOPYIIYIOTECS a00 CTABIATHCS i 3arPo3y MOPYIICHHS — Ie «0co0a, MPUYETHICTD SIKOI IO BYH-
HEHHS KPUMIHAJIHHOTO MPaBOMOPYIIIEHHS TepeBipsIeThCa» («3ammino3peHa ocoda»). Cepen HopMa-
THBHUX OCHOB 3acajy 3a0e3IeUeHHs MpaBa Ha 3aXucCT, 30kpema y ct. 20 KIIK, mae Oyt BU3HA-
YeHO, 110 0c00a Ma€e MpaBO Ha 3aXKMCT 3 MOMEHTY IMOBIIOMIICHHS IIPO ITiJIO3pY, 3aTPUMAaHHS 3a
MiZ03pOI0 ¥ BYMHEHHI KPUMiHAJBHOTO MPABOIIOPYIICHHS, TIEPEBIPKU MIPUIETHOCTI 10 BUMHEHHS
KPHUMIHAJIFHOTO MPABOMOPYIICHHS Ta 3aCTOCYBAHHS IHIIMX 3aXOMAiB MPOIECYAILHOTO MPUMYCY,
nependadeHux 3akoHoM [4, c. 12].

OxpiM 1BOTO, 3a3Ha4€HA BHILIE «0c00a, MPUUETHICTH SIKOT OO BUMHEHHS KPUMiHAJIHHOTO
MPaBOIMOPYIICHHsI MEPEBIPSIEThCS» Mae OyTH BiTHECEHA JO YYAaCHHKIB KPUMiHAJIBHOTO IpOBa-
JOKEHHS Ta JI0 Cy0’€KTIB, sIKi MalOTh MPAaBO Ha 3aXUCT BiaAmoriaHo 10 cT. 20 KIIK, mo Brirovae sk
paBo Ha MpoQeciiiHy MpaBHAYY IOMOMOTY aIBOKara, TaK i HU3KY IHIIUX MpaB Ta rapaHTiid, Mo
€ CKIIQJIOBIMH 3acaau 3a0e3leueHHs MpaBa Ha 3aXHUCT B KPHUMiHAIEHOMY IMPOBaKEHHI. Takoxk
po3nin 3 KIIK «CropoHa 3axucTy» CIIijJi JOMOBHUTH CTATTEIO0, K4 BU3HAYATUME TPOIIeCyaTbHUI
cTaryc 0coOu, MPUYETHICTh SKOi 0 BUNHEHHST KPUMIHAILHOTO MPABOMIOPYIICHHS MTEPEBIPSETHCS,
rapaHTyBaTH NpaBa TAKOTO yYaCHHKA.

4. 3 ct. 214 KIIK Ykpainu 3aKkpiIuitoe TOIOKEHHsI, BiIIIOBITHO 70 SIKOTO 31IHCHEHHS J0CY-
JIOBOTO PO3CIiAyBaHHs 10 BHECEHHS BimomocTeit 1o €PJIP abo 6e3 Takoro BHECEHHS HE JIOMyCKa-
€ThCA 1 TSATHE 32 cO00I0 Bi/AMOBIAaNBHICTD, BCTAHOBJIECHY 3aKOHOM [ 1].

He 3Baxkaroun Ha Bkaszane monokeHHs KIIK, Ha mpakTulli BHHHUKAIOTh HEMOOJMHOKI
BUMAIKU TIOPYLICHHS BKa3aHOI MPOIIeCyalbHOI HOPMHU, a BIATAK BUHUKAIOTh 00’ €KTUBHI IPUIHHU
JUTSL BU3HAHHS JIOKa3iB, 310paHUX CTOPOHOI0 OOBHHYBAaYCHHS 32 TAKUX YMOB, HEJJOITYCTHMHUMH.
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OTxe, B Cy9acHHX YMOBAX YIOCKOHAJICHHS Ta PO3BHTKY KPHMIHAJIFHOTO MpoIiecy YKpaiHu
BKJIMBOTO 3HAYCHHS HAaOyBarOTh TTOJIOKEHHS, SIKI TOPKAIOTHCSI CYBOPOTO JOTPUMAHHS BCTAHOBJIE-
HOTO MOPSIZIKY ITPOBAHKEHHS y KpI/IMlHaJILHI/IX CTpaBax Ta MPOLECYaTbHIX HOPM, SKi TapaHTYIOTh
3aXUCT TpaB Ta cBoOO 0co0H, 1HTepe01B JIEpKaBH Ta CYCHIJILCTBA Bijl 3JI0YMHIB, IISTXOM IIBUJI-
KOTO Ta IIOBHOTO PO3KPUTTS 3JI0YHHIB, BUSBICHHS Ta MIPUTATHEHHS 10 KPUMiHAJIBHOT BiIMIOBI1aJh-
HOCTI 0Ci0, sIKi X BUMHWIIM, CIPaBEIIMBOTO CYOBOTO PO3MISAY Ta MPABHUIIBHOTO 3aCTOCYBaHHS
KPUMIHAJIBHOTO 3aKoHY [5, c. 5].

OxkpiM MmopyIIeHb J1iF040T0 3aKOHOAABCTBA, JEsIKl aJBOKaTH BKA3yIOTh HA CHIpHI MUTaHHS
MPaBOMIPHOCTI JTOKAa3iB, OTPHMAaHHUX MNUIIXOM 3MiHCHEHHS NMEBHUX Mil, BAIMHEHUX O BHECCHHS
Bimomocter 1o €PJIP. Bonn 3a3nHauaroth, mo KIIK Ykpainu BCTaHOBIIOE, IO Cy/ 3000B’ I3aHHMA
BU3HATH ICTOTHHUMH IMOPYIICHHSAMH MpaB JIOAWHU i OCHOBOIIOJNIOXHHX CBOOOI, 30KpeMa, Taki
ISHHSA:

1) 3mificHeHHsT MPOIECYaNbHUX Jil, SKi MOTPeOYIOTh MOMEPEIHBOr0 J03BOIY CYIy, 0e3
TaKOTO JI03BOITY 200 3 TIOPYIICHHSM HOTO CyTTEBUX YMOB;

2) OTpUMaHHS JOKa3iB BHACHIJIOK KaTyBaHHS, )KOPCTOKOTO, HEJFOACHKOrO abo Takoro, 1o
IPUHIDKYE TiAHICTh 0cOOU, TOBO/DKEHHS a00 MOTPO3H 3aCTOCYBAHHS TAKOTO MOBOKECHHS;

3) mopyIeHHs paBa 0coOU Ha 3aXUCT;

4) oTpyMaHHS MOKa3aHb UM MOACHEHb BiJl 0cO0H, sika He Oyia MOBiJOMIIEHA PO CBOE MPABO
BIIMOBUTHCS BiJl JaBaHHs IMOKa3aHb Ta HE BIANOBIIATH Ha 3allUTaHHA, 400 IX OTPUMAaHHA 3 MOPY-
IICHHSIM I[HOTO TIPaBa;

5) mopyIeHHs MpaBa Ha IIePEXPECHUHN TOITHT.

[IpaBo Ha 3axucT BKJIIOYAae B ceOe MpaBa, sKi MiIO3pIOBaHUNA a00 OOBHHYBAaYCHHH MOXKE
peanizyBaTH BIIACHUMH JiIMHU 200 3 JOITOMOTOK) CBOTO 3aXMCHHUKA.

3okpema €CILJI B cBOili IpaKkTHUIll 3a3HAYAE, IO MPU BUPIIMICHHI MATAHHS, YU OYJIO MPO-
Ba/DKCHHS B IIUJIOMY CIIPaBEAJIMBUM, /10 YBard IOBHHHO Opartncs, uu Oyna 3a0e3ledyeHa pea-
mi3anisg mpaBa Ha 3axHcT. Tak, MpW BHUPIMIEHHI ILOTO MUTAHHS IO yBard MOBHHHO OpartwucH,
Yy MaB OOBHHYBAYCHHMH MOKJIHMBICTh CIPOCTOBYBAaTH CIPaBXHICTh JOKa3iB Ta 3alepedyBaTH
npoTH ix BUKOpHCTaHHA. KpiM TOTro, 10 yBaru NmMOBHHHA OpaTHcs SKICTh J10Ka3iB, BKJIIOYa-
1091 00CTaBHHM, 32 SKUX L1 T0Ka3u OyJI0 OTPUMAaHO, 30KpeMa CyMHIBHU B JOCTOBIPHOCTI LHX
nokasiB («Dusko Ivanovski v. The FYRM», m. 42; «Bykov v. Russia», . 91; «Lee Davies v
Belgiumy, . 42) [6].

TakuM YMHOM, KOJTH CBiZIOK Oy/ie TOTMTaHM 10 BHeCeHHS BimoMoctel €PJIP, Takuii mpoTo-
KOJI HE € JDKEPEIIOM JI0OKa3iB y KpUMIiHAJILHOMY MTPOBA/KCHHI, a BiITAK, I I03pIoBaHAl abo 3axuc-
HUK HE MaTHUMYyTh MOXIIMBOCTI CIIPOCTYBaTH iH(OpMAIlito, 0 MICTHUTBCS B TaKUX MPOTOKOJIAX
JOIHTY, B paMKaX KPIMiHAJIFHOTO MTPOBAHKEHHS.

Cgoi mpaBa, nependadeHi KIIK Ykpainu migo3proBanuii abo Horo 3aXMCHUK MOXKE peaizy-
BaTH JMIIE Y KpI/IMiHaJILHOMy IIPOBAJKCHHI, & BIITaK JIOMUT CBiJiKa 1 OTPUMAaHHA BiJ] OCTAaHHBOT'O
inpopmanii 1o BHeceHHs BinomocTel y €PJIP, € mopyiieHHsIM TpaBa HA 3aXHMCT.

Paszom 3 TuM, HOKazaMu B KpHMlHaJ‘ILHOMy MIPOBA/KEHHI € He Oyab-aKi (QakTU4Hi NaHi, a
Juie Taki pakTU4HI JaHi, sIKi OTpUMaHH1 y nmopsaaxy, nependoauenomy KITK Ykpainu i Ha migcTaBi
SKHUX CIITYHH, TPOKYPOP, CIITUUI CyAns i CyAd BCTAHOBIIOIOTh HASBHICTH YM BIICYTHICTH (hak-
TiB Ta 0OCTaBHH, 1[0 MAIOTh 3HAYCHHS JJIsI KPUMIHAIBHOTO TIPOBAKCHHS Ta MiAJATaloTh JOKa3y-
BauH!O (4. 1 ct. 84 KIIK VYkpainm) [1].

3 HaBeJIeHOTO, BOAYAETHCSA, IO CJIITYMIA, MPOKYPOp MTOBHHHI JIOBECTH 3aKOHHICTD JDKepelia
TakuX (PaKTUIHUX JaHUX.

s BcTaHOBIEHHSI 3a3HAUYEHMX OOCTAaBHH aIBOKAT IOBHHEH PETENHHO HEPEBIPSATH Yac
1 maty BHeceHHs BimomocTteir mo €PIIP, un Bci moka3u 3i0paHHI miciisi BHECEHHS BiJIOMOCTEH
B €P/IP.

Ha npakruni OyBaroTh BUIAIKH, KOJIU IUISIXOM 3iCTaBJICHHS JaT BUHECEHHSI BiIOMOCTEH 10
€P/IP i nat oTpuMaHHS J0Ka3y y KpUMiHAJIbHOMY MPOBAKEHHI HE AaayTh *KOMHOTO PE3ybTary,
Xoua B IIHCHOCTI JJOKa3H 30Upaliucs CTOPOHOIO OOBHMHYBAUEHHS ILI€ O BHECEHHS BiIOMOCTEN 110
€P/IP.

SEe




Kpuminaneno-npoyecyanvre npaso ma KpUMiHARicmuxa

[IpobneMHHM MHUTaHHSIM € HE JIWIIe BHECCHHs a00 HEeBHeceHHs Bimomocted mo €PJIP, a
i BijicyTHICTB BUTATY 3 €PJIP B MaTepiaiax KpUMiHATLHOTO TPOBAKEHHSI, B MUTAHHSIX BIAKPUTTS
TaKOro JIOKYMEHTYy ab0 BHHECEHHsI BHUPOKY (OOBHHYBAJIHLHOTO BHPOKY) O€3 HASBHOCTI BUTATY
3 €PJIP B marepianax KpUMiHAJIBHOTO MPOBA/KCHHSA. HEMOOAMHOKMMH € BUMAJIKA BUHECCHHS
OOBHHYBAJILHUX BHPOKiB, 03 HAIBHOCTI B MaTepiaiax cpasu BUTATIB 3 €PJIP, mo Ha Hamry TyMKy
€ HEZIOMYyCTUMHM.

Buknukae neBHi nutaHHA i nporosouieHuil y unaHoMy KIIK mpuHImn 3marajisHOCTI CTO-
PIH 3a BiJICYyTHOCTI (paKTUYHOI MOXKIIMBOCTI TaKol 3MarajbHOCTI. Bignmosimuo jo 4. 2 ct. 22 KIIK
VYkpainu, 3MaranbHa mo0y0Ba KPIMiHAIEHOTO MPOBAPKCHHS 3a0e3Iedye CTOpOHAM PiBHI MpaBa
Ha 30MpaHHs Ta MOJaHHs JI0 CyAy Joka3iB [1].

[IpornecyanbHa piBHICT CTOPIH MOJIATAE Y TOMY, IO KOXKHOTO 3 YYACHHUKIB KPUMIHAILHOTO
MPOIIECY HAIIJICHO PIBHUMU TpaBaMu i 000B’I3KaMH, SKi BiJIIIOBIIAIOTH 1X MpoIecyalbHOMY CTa-
HOBHIIY. PiBHICTh TIpaB 03HaYa€ iX B3a€MHY BIAMOBIIHICTh Ta MPOMOPHiKHHICTh. OJHA CTOPOHA HE
MOBHHHA OyTH Yy IPHUBiJICHOBaHOMY TOJIOKEHHI MTOPIBHIHO 3 iHIIOHO [7, c. 4].

[IponecyanpHa piBHICTH O3HAYAE, IO BCi 3aXOAH, SKI Ma€ MPABO BKUTU CTOPOHA OOBHHY-
BaueHHS JJIs IOKa3yBaHHS OOBHMHYBAuSHHsI, CTOPOHA 3aXUCTY Ma€ MPaBo 3aCTOCOBYBATH JIJIS HOTO
CIIPOCTYBaHHS.

3a3mictom cr. 22 KIIK Ykpainu, sika BCTAaHOBJIIOE IIPABO CTOPOHH 3aXHUCTy 30MpaTu TOKa3u
Ha JOCYAOBIi# crTanii, KpuMiHaIbHE MPOBAIPKCHHS B YKpaiHi Mano OyayBaThCs 3a aHTIIOCAKCOH-
cpkuM THIIOM. [IpoTe yci HacTynHi nonoxkenHs KIIK Ykpainu, siki Tak 9u iHAKIIIE IO CYTi € MeXa-
HI3MOM peaJi3allii MpHHIUIY 3MaraibHOCTI, CBiAYaTh, O II¢ 30BCiM He Tak. Hacmpasai ykpaiH-
ChbKa MOJICTh 3MarajbHOCTI BHSBHIIACS HE CXOXKOIO Ha JKOAEH THII. PeanpHOi 3MarajipbHOCTI MiX
CTOPOHOI OOBHHYBAYEHHS 1 CTOPOHOO 3aXUCTY Ha CTaJil TOCYIOBOTO PO3CIiAyBaHHs HE iCHYE.
BonHouac 30upaHHs 10Ka3iB Ha CYyJOBil cTajil KpUMIHAJILHOTO MPOBAKEHHS € IIBUJIIIIE BUHST-
KOM, aHIDXK TIPaBUIIOM, 1 CYJl Y IIbOMY Tiporieci (pakTUIHO T030aBICHUH iHILlIaTHBH.

[lepcniekTHBHOIO Y MOJANBIIOMY BUPIIIEHH] HAsIBHUX MpoOJieM pearizamii mpaBa Ha 3aXHUCT
B YMOBaxX YKpaiHCBKO{ 3MaraibHOCTi BOAUaeThCSl HEOOXiAHICTh BUBUATH Ta BPAXOBYBATH JOCBIJ
IHIIUX KpaiH, AKi BUCTYIAIOTh JJIsI YKPaiHU OPIEHTUPOM Y Pi3HUX MHTAHHSX.

BucnoBok. Takum umHOM, icCHye moTpeba y NMPUBEICHHI HAIIOHAIBHOTO 3aKOHOTABCTBA
y BignoBigHicth a0 npaktuku €CIIJL. Hacamnepen, noTpiOHO BU3HAUYNUTH NpOLECyabHUHE MOps-
JIOK TIPOBAIXKCHHS BITHOCHO OCI0, SIKi MOTEHI[IHO MPHUYETHI A0 KPUMIHAILHOTO MPABOMOPYIIICHHS
Ta HaJTaHHS TaKUM 0c0o0aM IpaBa Ha 3aXHUCT, a BIAMOBIIHO 3a0e3MeueHHsIM MpogeciiiHO0 paBHU-
YOI0 TOTIOMOTOIO0 aJBOKATa-3aXUCHUKA. 3a]Is IHOTO TONUTBHUM € HOPMaTHBHE BU3HAYCHHS Cepel
YYaCHUKIB KpUMIHAILHOTO TIPOBAKEHHS 0COOH, TIpaBa, CBOOOMIM Ta 3aKOHHI IHTEPECH K0T TIOpY-
IIYIOTBCS 200 CTaBJSITBCSA IMiJT 3arpo3y MOPYIICHHS — 1€ «0c00a, MPUYETHICTD SKOT 0 BUNHCHHS
KPHMiHAJIEHOTO ITPAaBOIIOPYIICHHS NTEPEBIpIeThCS) («3amino3peHa ocoday).
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MOHATTA TA CYTHICTD JOCTATHOCTI SAK ITPOIECYAJIbHOI
BJIACTUBOCTI JOKA3IB Y KPUMIHAJIBHOMY ITPOBA /IKEHHI

CraTTs NpuCBsYeHAa PO3KPHUTTIO CYTHOCTI JOCTAaTHOCTI JIOKAa3iB y KpUMiHAJb-
HOMY MPOBaJKEHHI Ta BU3HAYCHHIO HA OCHOBI BUOKPEMJICHUX CYTHICHHX €JICMCHTIB
MOHATTS IIi€i TpoIecyallbHOI BJIACTUBOCTI JOKa3iB. OOIPYHTOBaHO, IO BHOKPEM-
JICHHSI CYTHICHHX EJIEMEHTIB Oyap-KOro 00’€KTa HayKOBOTO Ii3HAHHS, 30KpeMa
i TOCTATHOCTI I0Ka3iB, JO3BOJISIE PO3KPUTH OHTONOTIYHI OCHOBH HOTO MOHSTTSI.

JocnikeHo TeopeTH4HI MiIXOAW BITYM3HAHUX 1 3aKOPIOHHUX YYECHUX 10
BU3HAYCHHS MOHATTS TOCTATHOCTI JIOKA3iB, HA MiJICTaBi SKUX BH3HAUYCHO KOJO CYT-
HICHHX €JIEMCHTIB BKa3aHOI IXHBOI MPOIECYaTbHOI BIACTUBOCTI Y KPUMiHAIBHOMY
NPOBA/DKCHHI. 3 YpaxyBaHHSIM HOPM KPHMIHAJIBHOTO IIPOLECYATBHOTO 3aKOHY
Ta COPMOBAHMX y JOKTPHHI KPUMIHAIBHOTO MPOIECY TCOPETHYHHUX MiIXOIIB 10
Yucia CyTHICHHX €JIEMEHTIB JOCTAaTHOCTI [TOKAa3iB 3alPONIOHOBAHO BiTHECTH TakKe:
1) nocrarHicTh nependavyae HassBHICTh CYKYITHOCTI HAJISKHUX, JOIMYCTUMHUX 1 IOCTO-
BIpHUX JIOKa3iB; 2) BOHA BCTAHOBIIIOETHCS HAa OCHOBI BHYTPIIIHBOTO TIEPEKOHAHHS
cy0’ekTa JIOKa3yBaHHS, sIKe IPYHTYEThCS HAa BCEOIYHOMY, IOBHOMY Ta HEyIepemKe-
HOMY JIOCTI/KEHHI BCiX OOCTaBMH KpHUMIHAJIBHOTO MPOBAKEHHS; 3) AOCTATHICTH
JIOKa3iB BCTAHOBJIOETHCSI HA KOHKPETHUH MOMEHT KPUMIHAIHHOTO MPOBAKCHHS;
4) 1i BCTaHOBJICHHS CIPSIMOBAaHE Ha YXBAJCHHS BIAIOBITHOIO MPOIECYaTbHOTO
piteHHs. PO3KpUTO 3MiCT HaBEACHUX CYTHICHHUX €JIEMEHTIB AOCTAaTHOCTI SIK MpoLie-
CyaJbHOT BIIACTUBOCTI 10Ka3iB y KpUMiHAJILHOMY MTPOBAKEHHI.

3 ypaxyBaHHSM BHOKPEMIICHHX CYTHICHUX €JIEMEHTIB 3aIIPOIIOHOBAHO aBTOPCHKE
BU3HAYCHHS BKa3aHOI MPOIECYyalbHOI BIACTUBOCTI JOKa3iB. JlOoCTaTHICTH JOKa3iB
SBJsIE 0000 IXHIO CHCTEMHY MpOIECyalbHy BIACTHUBICTB, SKa BimoOpakae HasB-
HICTh CYKYITHOCTI HaJIS)KHUX, IOMTYCTHMUX 1 TOCTOBIPHUX JOKA31B 1 BCTAHOBIIOETHCS
Ha OCHOBI BHYTPIIIHHOTO ITEPEKOHAHHS Cy0’€KTa TOKa3yBaHHS, IO IPYHTYEThCS Ha
BCeOIYHOMY, TIOBHOMY Ta HEYINEePeHKEHOMY JIOCIIDKEHHI BCIX 00CTaBHH KPHMiHAJb-
HOTO MPOBA/KCHHSA, HA KOHKPETHUH HOTO MOMEHT i3 METOI YXBAJICHHS BiAMOBiJ-
HOTO NPOIIECYaTIBHOTO PIllICHHS.

Knrouosi cnosa: oyinka doxasis, docmamuicmes 00KA3i8, BHYMPIWHE NepeKo-
HAHH3, NPOYECyanbti PIlUeHHS, KPUMIHATIbHE NPOBAONCEHHSL.
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