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CYAOBE ITPABO3ACTOCYBAHHA: OKPEMI 3ATAJIBHOTEOPETHUYHI
IIATAHHA 10 CKJIAJOBUX EJJEMEHTIB

CrarTs MpHCBIYCHA PO3IILY OKPEMHX 3araibHOTCOPETHYHHUX MUTAHb CKIIAMIO0-
BUX €IIEMEHTIB CYIOBOTO IPABO3aCTOCYBAHHS B KOHTEKCTi IPOBEACHOI KOHCTUTYIIiH-
HOI pe(hopMH OO IPABOCYIIA.

Mera cTarTi mossATaEe B HAayKOBOMY OCMHUCIICHHI PO3yMiHHSI CYZOBOTO IIPaBO3acTo-
CYBaHHS, BUXOISIYM i3 IPHUHIUIY BEPXOBEHCTBA, 1OT0 OCHOBHUX EJIEMEHTIB 1 TOTO,
0 HHUHI caMme Pe3yJbTaToOM CYJIOBOTO MPaBO3acTOCYBaHHs Oyne odimiiiHe Tiayma-
YCHHS PABOBHX HOPM.

PO3KpHUTO 3B’S30K MPHHIIKINB CYTOBOTO MPABO3aCTOCYBAHHS i3 MPUHIAIIAMU
MpaBa Ta MpaBo3acTocyBaHHs. JloBeIeHO, 10 PUHIIMIT BEPXOBEHCTBA MpaBa € 0a30-
BUM TPHUHLUIIOM Y CYOBOMY IIPaBO3acTOCYyBaHHi. 3poOIeHO BHCHOBOK, IO CYJO-
BUH MpENEeeHT 3apOAXKY€EThCS B Cy/Ii MEePILOT iHCTAHII 1 B pa3i HOro migTBepAKeHHS
CYZIOM BHIIIOTO PiBHSI HAOyBa€ PUC MEPEKOHIUBOTO MPEIECICHTY.

OOrpyHTOBaHO JYMKY, IO CYIOBE IIPaBO3aCTOCYBAaHHS € OIHUM 3 HAHBaXKITUBI-
IIMX Pi3HOBUIIB (OpM peaizalii npasa, oMy (OKpiM iHIUBIIyaIbHUX OCOOIHBOC-
Tel) BIACTHBI 3arajibHi O3HAKH JIEP)KABHOTO TPABO3acTOCYBaHHS. 3’SICOBAHO, IO
CyIOBE TPaBO3aCTOCYBAHHS € OCTaHHBOIO CTAJI€I0 MEXaHi3My IPABOBOTO PETYIIIO-
BaHHS, KOJIW JI0 Y4acTi 0Ci0 y CyCIUIbHUX BiIHOCHHAX 3aTy9Ya€ThC CIEIiabHUMA
yroBHOBaxkeHUH cy/. [[poMy eTamy MexaHi3My IpaBOBOTO PEryIFOBAHHS IPUTAMAHHI
OKpeMi cTail, AKi XapaKTepU3yIOThCs HaSBHICTIO CHELiaNbHUX Cy0’€KTiB. 3po0iIeHO
BHCHOBOK, 110 3araJlbHOBU3HAHHUM € MiJIXi]l, 33 SKOTO CyIOBOTO MPaBO3aCTOCYBAHHS
BUCYBAIOTHCSl BUMOTH JTOTPUMAHHS TPUHIUIIB BEPXOBCHCTBA IMPaBa, 3aKOHHOCTI,
OOTPYHTOBAHOCTI, JOIUILHOCTI, CIIPABEIMBOCTI.

JloBeneHo, 10 cyau He 3000B’si3aHi 000B’S3KOBO 3aCTOCOBYBATH BHUCHOBKH IIOJO
3aCTOCYBaHHS HOPM IIpaBa, BUKJIa/IeHi y TocTaHoBax BepxosHoro Cymy, a MaloTh TLTHKA
BPAXOBYBaTH TaKi BICHOBKH IIiJ] Yac 3aCTOCYBAHHS AaHAJIIOTTYHUX HOPM IpaBa. Takox
y TaKUX BHMAAKaX Ma€ UTUCS MPO iINCHTHYHICTh (PaKTHIHHUX Ta FOPHANIHO 3HATYIIINX
0o0CTaBHH crpaBu. 3po0JeHO BHUCHOBOK, IO KOHCTUTYIIIMHA pedopma M0N0 MpaBo-
CY[UIS TIO CyTi 3MIHMJIA TIJIXiA Bijl MPEIeICHTHOTO XapakTepy BUCHOBKIB BepxoBHOTo
Cyny Ykpainu (y pemakiii nporiecyaabHUX KOAeKCiB 110 3 sxoBTHS 2017 p.) 10 BU3HAHHS
TaKUX BHCHOBKIB «TIEPEKOHIMBUM TIpelieiIeHTOM». KoHCTaToBaHO MKW BIUIMB TaKUX
BHUCHOBKIB 3 OIVIy Ha IXHIO apTyMEHTOBAHICTb 1 aBTOPHTETHICTH OpTraHy, SIKHH X BU/AB.

Knwowuogi cnoea: npunyun, cydose npagosacmocy8ants, npaso3acmocy8amHs,
npeyeoenm, 30itiCHeH s CYOOUUHCIMEBA, BEPXOBEHCHIBO NPABA, NPABOMAYMAYEHHSL.

The article is devoted to the consideration of certain general theoretical issues
of the constituent elements of judicial enforcement in the context of the ongoing
constitutional reform of justice.

SEe




Aominicmpamuene npaso i aominicmpamueHuii npouec, inopmayiiine npaso

The purpose of the article is to provide a scientific understanding of the under-
standing of judicial enforcement, based on the principle of supremacy, its main ele-
ments and the fact that it is now the result of judicial enforcement, will be the official
interpretation of legal norms.

The connection of the principles of judicial law enforcement with the principles
of law and law enforcement is disclosed.

It is proved that the principle of the rule of law is a basic principle in judicial
enforcement. It is concluded that the judicial precedent begins in the court of first
instance and, if it is confirmed by the high level court, acquires the features of a per-
suasive precedent. It is substantiated that judicial enforcement is one of the most
important types of forms for the implementation of a law, it (except for individual
peculiarities) is characterized by general signs of state law enforcement. It was found
that judicial enforcement is the last stage of the mechanism of legal regulation, when
a special authorized court, the court, is involved in the participation of individuals in
public relations. This stage of the mechanism of legal regulation has certain stages
that are characterized by the presence of special subjects. It is concluded that it is gen-
erally accepted approach in which the principles of the rule of law, legality, validity,
expediency, justice are applied to judicial enforcement.

It is proved that the courts are not obliged to necessarily apply the conclusions on
the application of the norms of law set forth in the decisions of the Supreme Court,
but only take such conclusions into account when applying the norms of law. Also in
such cases, we should talk about the identity of the actual and legally relevant circum
stances of the case. It was concluded that the constitutional reform in terms of jus-
tice essentially changed the approach from the case-law nature of the conclusions
of the Supreme Court of Ukraine (in the previous version of the procedural codes
before 03.10.2017) to the recognition of such conclusions as a “convincing prece-
dent”. The mild impact of such conclusions was established due to their reasoning
and authority of the issuing authority.

Key words: principle, judicial law enforcement, law enforcement, precedent, legal
proceedings, rule of law, interpretation of law.

[ocranoBka npo6aemu. CynoBe MpaBo3acTOCYBaHHS € OTHHUM i3 HAHBAKIMBIIIHAX Pi3HO-
BHIIB (opM peanizalii nmpaa, HoMy (OKpiM IHIUBIAyaIbHUX OCOOIMBOCTEN) BIACTHBI 3arajbHi
O3HAaKH JCP:KaBHOTO IIPaB0O3aCTOCYBaHH:. 3a3BUUail CyZOBE MPaBO3aCTOCYBAHHS € OCTAHHBOIO CTa-
Ji€10 MEXaHi3My IPaBOBOTO PETYIIOBAHHS, KOIU JI0 y4acTi 0Ci0 y CyCHUIbHHX BiTHOCHHAX 3aiy-
YaeThCs CIeliaJbHUN YIIOBHOBAKEHHH Cyl. Jl0 IbOTO eTamy MeXaHi3My MPaBOBOTO PETyIIOBAHHS
IpUTaMaHHI OKpeMi CTail, AKi TAKOXK XapaKTepU3YIOThCS HAsIBHICTIO CIIEI[ialIbHUX Cy0’€KTiB, sIKi
JIOTIOMAararoTh YperylibOBYBaTH CYCIiIbHI BIIHOCHHH 3aJICKHO BiJl iXHBOTO THITY i BUAY (aaMiHi-
CTPaTUBHO-NIPOLICAYPHI, LIUBIJIbHI BIJHOCHHH, KPUMiHAJbHI BIIHOCHHH TOIIO). TOMYy 3arajibHO-
BHU3HAHUM € MIJXiJ, 32 SKOTO JJO CYIOBOIO (SK 1 10 OyIb-SIKOr0) MpaB03acTOCYBaHHS BUCYBAIOThCA
BAMOTH IOTPUMAaHHS TPHHIWII 3aKOHHOCTI, OOIPYHTOBAHOCTI, JOLLUIBHOCTI, CIIPaBEITHBOCTI
tomo [1, c. 92-93].

Haramaemo, mo B Mexax OCTaHHbOT KOHCTUTYIIHHOI pe@opMH MIOI0 MPaBOCYIIsSA
CyZOBE MpPaBO3aCTOCYBAaHHS OTPHMANO HOBHWI 0a30BHil NMPUHIHUI, SKUM Ma€ KepyBaTHCA
CYIJs MiJ 4ac 37iMCHEHHS MPaBOCY/s — MPUHIIMI BepXoBeHCTBa mpasa (4. 1 c¢t. 129 KoH-
CTUTYIil YKpaiHN), OCKIIBKH paHille el NPUHIIUI MiCTUBCS JINIIE B 3aranbHii cT. § OCHOB-
HOTO0 3aKOHY YKpaiHH.

VY 3B’A3Ky 3 BHKIQJCHUM YBaXKa€MO, [0 HUHI TOcTaja morpeda B HOBOMY HayKOBOMY
OCMHCJICHHI PO3YMIHHSI CYJOBOTO MPaBO3aCTOCYBaHHS, BUXOISYH 13 MPUHIUIY BEPXOBEHCTBA,
HOro OCHOBHUX €JIEMEHTIB 1 TOT0, 1110 HHHI caMe Pe3yJIbTaToM CYI0BOTO MPaBO3acTOCYBaHHS Oy/e
TIIyMa4eHHS IPaBOBUX HOPM. Y IIbOMY HaMH BOAYaeThCs Mema 11i€l HayKoBoi myOmikartii.
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TeopeTHdHe JOCTIHKEHHS TIPOOJIEM CYTOBOTO MPaBO3acTOCYBaHHS MOCTIHHO MepeOyBayio
B KOJIi yBard IpaBOBOi HayKH, 30KpeMa TaKHX INPOBIAHUX y4deHuX mpaBHHKiB: M.I. Anexcan-
nposa, C.C. AnekceeBa, B.M. T'opmiensoBa, M./I. 'nartoka, O.B. 3aiiuyka, B.I1. Kazumipuyka,
B.B. Koneitunkosa, A.M. Komnonisi, B.B. Jlazapesa, JI.Jl. Jlycnenunka, M.I. Mary3osa, B.C. Hep-
cecsnna, H.M. Omnimenko, B.M. IIpotacoBa, M.b. Picaoro, HO.I. Tkauenka, B.H. [llabanina,
C.B. IlleBuyxka, JI.C. SIBnuya Ta 6arathox iHIINX NPABO3HABLIB.

PesynbraTn mociimkeHHs. JJocimkeHHS pO3yMiHHS CYIOBOTO PABO3aCTOCYBaHHS BapTO
PO3IIOYATH i3 3arajlbHOHAYKOBUX IMIAXO/IB IO BU3HAYCHHS TOHSIThH «IIPUHIIHAID), «IIPUHIIHII IPaBO-
3aCTOCYBaHHM», «CKJIAIHUKH MPABO3aCTOCYBAHHSD», POSKPUTH B3a€MO3B 30K IIMX KaTEropiil Mixk
co0or0.

Tak, OCHOBOIIOIOXKHI NMPHUHIAITK NpaBa BIUIMBAIOTh HA BCi €MEMEHTH IPABOBOI KYIBETYpH
CyCIIbCcTBa M 0cOOM. YpaxXyBaHHS 1 JIOJEp)KaHHs [UX MPHHIIMIIB € CTPHYKHEBUMH KPHUTEPIsIMH
JUISL OIIHKY TOJIOBHUMX 1HIWUKATOPIiB MPaBOBOI KYJABTYpH CYCIJIBCTBA: CTaHy JNOJCPXKAHHS IPaB
JFOIMHY, CTYICHS peaji3amii MpUHIMITY BEPXOBCHCTBA NPAaBa, PiBHS IPABOCBIIOMOCTI CyCIIib-
CTBa, SKOCTi IOPUINYHOI OCBITH, PiBHS PO3BHUTKY IOPHUIMYHOI HAyKH, CTaHy 3aKOHHOCTI, CTaHy
MPaKTHYHOI pOOOTH CyLy Ta MIPAaBOOXOPOHHUX Oprais [3, ¢. 12].

IIpuMiTHOIO 1IOO IILOTO BUAAETHCS HayKoBe AociimkenHs C.B. lpuitmu, skuil y pe3ynb-
TaTi HAyKOMETPUYHOTO aHali3y poOiT pi3HOTO piBHSA B MEXKaX JIECATH POKIB pOOUTH BUCHOBOK,
IO «3arajbHa KiTBKICTh MpAallb, SKi MICTATH CIIOBO «IPUHIUI» Y CBOIH Ha3Bi, B €ICKTPOHHOMY
KaTayio3i 010morekn HallioHaapHOTO FOPUIMYHOTO YHIBEpCHTETY iMeHi SIpocinaBa Mymporo csrae
9 391 naiimenyBaHHsI, cepesl HUX 6 817 mpaup Buaani npotsrom 20042014 pp. [11, c. 46-47].
OTXe, K MHINE 3ralaHuil YYeHHH, CyYacHI HayKOBIIl BiIYYBalOTh 3HAYCHHS MPHHIIUIIB I PO3-
BUTKY IOPHIMYHOI HAyKH Ta MPakTUKU. OHAK, He3BA)KAIOUH Ha TAKy YACICHHICTH PO3pOOOK TeMa-
TUKA npuHIMIB y nipasi, C.B. [IpuiiMa 3a3Hauae BigUIyKaHHS B I[bOMY HalpsAMi JEsKUX MpoTa-
JIMH, 30KpeMa B YaCTHHI 3arajlbHOTO MOHATTS MPHHIUIY SIK 3acaid, (pyHIaMEHTAIFHOI OCHOBH,
BuMmoru touo [11, c¢. 46—47]. Ilpuennyrounch 10 BUCIOBIEHUX 3aCTEPEKEHb CY4aCHOIO YKpaiH-
CBKOTO JIOCIIiIHUKA, 3ayBa)KHMO, L0 MOHATTA NPHHIUIIB CYyJOBOIO IPAaBO3aCTOCYBAHHS TAKOX
nepeOyBae y IUIONIUHI HAyKOBOI yBAark Ta CIIPUYMHSE MOCTiHI HAyKOB1 JUCKYCii, TOMY BUKJIaJCHI
3aCTePEIKCHHS XapaKTEPHI TAKOXK 1 ISl HBOTO.

3BEpHEHHS 10 HAYKOBO-IOBIIKOBOI JIiITEpaTypH CBITYUTH PO TE, IO 3arabHONPUAHITAM
€KBIBAJICHTOM CJIIB «OCHOBAY, IIOYATOK», IEPIIOIKEPEIIO» € CIOBO IIPHHIUID», IO TOXOIUTH
BiJl IATHHCBKOTO principium, Mo OyKBaJIBHO 1 IEPEKIIANAETHCS K «T€, 13 OTO BCE TIOUNHAETHCSD)
[12,c. 519;2].

Ha miaTBep/pKkeHHS 1BOTO B JIATUHCHKIA MOBiI icHye Oararo kpuiatux ¢pa3: “Ab Jove
principium” (mouarok Bij FOmitepa), “Flebile principium melior fortuna sequentur” (micist cyMmHOTO
MoYaTKy TpHidae Beiuke macts), “Quod non habet principium, non habe tfinem” (te, mo He Mae
MoYaTKy, He Mae KiHI), “Scribendi recte sapere est et principium et fons” (6yTu MynpuM — 0Ch Tioua-
TOK 1 JKepeso Toro, mob mpaBuiibHO mcatn), “Flagiti principium est nudare inter cives corpora”
(oromroBaTH TUIO HA O4Yax y rPOMaAsH — Modarok po3demeHHs) [11, c. 47-48]. Ilpore € i inme
BU3HAUCHHS, 30KpEMa, 1HKOJIM «IIPUHITUID, X04a 1 BH3HAYAETHCS Yepe3 principium, OMHAK MiCTUTH
BIZICWJIKY Ha CJIOBO «IIPUHII», AK€, Y CBOIO Uepry, MOXOAUTH BiA princeps, primus i capio — OyKB.
«Tepmui 0epy / OTPUMYIO», «IIPOBOIAMPY»; «IIEPIIH», «TOJOBHUI», «kpammi» [16, ¢. 256]. o
CTOCY€ThCSl HAYKOBHX NPHHIIUIIIB, TO B HAYI[l MPUHIUIIAMI HA3UBAIOTh 3aTallbHI IMTOJOKECHHS, STKUM
ITOBHHHI 32JT0BOJILHATH HAYKOBI IIPUITYIIEHHS, TIOTE3H a00 TeOpii, HAPHUKJIIA I, TPHHIUIT TPUIHHHO-
CTi, IPUHITUII €KBIBAJICHTHOCTI, TPUHIIMIT BiAMOBITHOCTI, IPUHITUAIT HEBH3HAYEHOCTI TOIIO [5, ¢. 14].
[TpuHIMIN BiAPI3HAIOTECS BiJ 3aKOHIB MPUPOAN THM, IO iXHE (POPMYIIOBAHHS 3arajbHilIe, MEHII
KOHKpeTHe. Bij akcioM MpUHIMIH BiIPi3HAIOTHCS TUM, IO OOMPAIOTHCS HE JIOBUIBHO, a (hOpMYJIIO-
I0THCS1 y TIPOLIECi TOIIYKY iCTHHHU, TOMY MOXKYTh BUHUKATH, 3MIHIOBAaTUCS 1 3acTapiBaru [13].

OcTaHHs Te3a 11010 MOXJINBOCTI MPUHIIMIIIB 3MiHIOBATHCS Ta 3aCTapiBaTH BUJAE€THCS HAM
KOPHCHOIO B KOHTEKCTI TOCIIIXKSHHS MIPUHIIMIIIB CYZOBOTO MPABO3aCTOCYBAHHS.

OTxe, poOIYN MPOMIKHUN BUCHOBOK Y BU3HAYCHHSIX MOHATTS «IPUHIUID, MOKHA 3ay-
BKUTH, IO 32 OUTBII MOCIITOBHOTO JOCTIKEHHS HOTO MOXKHA PO3IVISIIATH Y TPHOX 3HAUCHHSX:
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1) K OCHOBHE BUXiJIHE ITOJIOKCHHS ITEBHOT TeOpii, BYCHHs, HAYKH, CBITOIIISAY, TCOPETUIHOT TPO-
rpamu; 2) sk MEPeKOHAHHs, TOMIST Ha pedi; 3) K OCHOBHY OCOOJMBICTh B YJAIITyBaHHI YOTO-
HeOynb [9, c. 585].

€.I. boOpemioB migxpectoe, MO «IOTPUMAHHA CYAOM IIPU BiANpaBIEHHI HPaBOCYAISL
3arajJbHUX MPUHIMIIB IPaBO3aCTOCYBAHHS MOTPIOHO PO3MILAATH SK HEOOXiAHI YMOBHU IS Ipa-
BUJIBHOTO 3aCTOCYBAaHHS IIPaBa, & B KOHTEKCTI MOCTIHHOTO, HAAIHHOTO Ta €(pEeKTUBHOTO 3aXUCTY
MIPOTH 3JIOBXKUBAHD y CYIOYHMHCTBI OOCTOIOETHCS MOMISA MPO IOUUIBHICTD 3allpOBaIXKEHHS 17€0-
JIOTi1 CYIOBOTO MpaBo3acTocyBaHHM» [4, c. 17]. Takuif BUCHOBOK HaMU MiATPUMYETHCS CTOCOBHO
came CyIOBOTO IIPaB03aCcTOCYBaHHS SIK CKJIAI0OBOI YACTHHH IIPABO3ACTOCOBUOTO MIPOIIECY 3arajioM,
SIKMI TIOBUHEH OyTH CHCTEMHHM, KOMIUIEKCHHM, HAYKOBO OOTPYHTOBAHUM Ta PEATEHO MOKIIBHM
[15, c. 184-185; 7, c. 104].

Po3misnaroun mpaBo3acToCyBaHHS SK TPUBAJIMA, KOMIZICKCHHAHN 1 CHCTEMHMIA TIpoIiec, 3ayBa-
JKUMO, TII0 BOHO Ma€ METY, 5IKa, Y CBOIO YEPTY, € YiTKO BU3HAYCHOIO IIHHICTIO. YBaXXaeMO, IO JI0
TaKHX IIHHOCTEW HaJIe)KUTh BU3HAHHS JIFOJMHM, 11 KUTTS, 3M0POB’s, YeCTi i T'IHOCTI, HEMOTOP-
KaHOCTI i Oe3meku B YkpaiHi HalBHIIOK COIianbHOI HiHHICTIO (cT. 3 KoHctutymii Ykpainn).
3akpimieHUi KOHCTUTYIIIHHUM MOCTyNaT 3a CBOIM 3MICTOM € HMPUHIUIIOM-METOI0, II0 BU3HAYAE
3arajioMm AisIIBbHICTh Jep’KaBW, CTBOPEHHS 3aKOHOAABYMX 3acall PEryJlOBaHHS Takoi MisIbHOCTI,
BiJIMIOBIIAJIBHICTD JCPIKABH MEPE]T JTFOAUHOIO 3araioM.

ToOTO OCHOBHI LIHHOCTI, 3aKpilieHi ¥ ¢T. 3 OCHOBHOTO 3aKOHY YKpaiHH, peani3yloThCs
y BEJIHKOMY HOPMAaTHBHOMY MACHBI, J€ Tepea0adyeHo TaKoK IX OXOPOHY Ta HAlpsMH, 3aco0u
1 crmocoOu 3aXWCTy TMOpPYIIeHUi miHHOCTeH. [IpoBiHA pOb Yy 3aXMCTI MOPYNMICHUX IIIHHOCTEH
HAJIC)KATh CYAOBOMY MpaBO3acTOCyBaHHIO. OTKe, HaBEACHWH KOHCTUTYUIMHWHA MPHUHIUII-METa
BH3HAYAa€ 3arajibHy I[IHHICHY CIPSIMOBAHICTh IIPaBO3aCTOCOBUOTO Ipoliecy. BiH BogHOYac Kopec-
MMOHTY€THCS 3 OCHOBOITOJIOXKHHMH TIPUHIIATIAMH TIpaBa: CIPaBeUIMBICTIO, PIBHICTIO, CBOOOIOIO,
ryMaHi3MoM. 3a3Ha4yeHi MPUHIIUIY CTAaHOBJISITH OCHOBY TIpaBa, € MOTO iJICHHUM HAIIOBHEHHSM, a
TaKOX TOJIOBHUMH I[IHHOCTSIMH — IUISIMHU. 3aBJaHHSIM Cy0’ €KTa MPaBO3aCTOCYBAHHS € HACAMITEPE]
JOTPUMAHHS OCHOBHMX IPUHIMIIB 1pasa [10, c. 246-247].

HaBeneHe crocyeTbes 1 CyZOBOTO IPaBO3aCTOCYBaHHS, aJXKe CyAOBa MiSUNIBHICTD, K YXKe
HEOJHOPA30BO 3a3HA4YCHO, € KIACUYHOI0 (HOPMOIO 3aCTOCYBaHHS IIpaBa 1 BOJHOYAC KPHUTEpieEM
LMBLII30BaHOCTI 1 MOPaJILHOTO 310pOB’s cycninbeTBa. Ha nymky b.B. Manuiiesa, sika HaMu 10~
JSIETHCS, TIPOIIEC TIPABO3aCTOCYBAHHS 3aralioM, HaBiTh 3a HASBHOCTI HOPMU IIpaBa, sKa MOXe CTaTh
OCHOBOIO UISI BUPIIICHHS CIIPaBH, HE MOXKE BiIOyBaTHCS 1032 IPUHIUIIAMH TIPaBa, aipKe MpUH-
IIUIH [IpaBa IPOHU3YIOTH YCi HOPMH IIPaBa, € OCHOBOIO BCi€i cuctemu mpasa aepskaBu. Criopu
PO TPaBO PO3NISAIAOTHECS CYIOM He Jiniie (OopMabHO, & ¥ 13 YiTKUM JOTPUMAaHHIM MaHiBHUX
y MIEBHOMY CYCIIUJILCTBI YSIBJICHh MOPAJIbHOI I €THYHOI CHPSIMOBAHOCTI (HA TMiJICTaBl MPUHIIHITIB
CIIPaBEIUBOCTI, PIBHOCTI, cBOOOM i TyMaHi3My) [8, c. 26-28].

C.B. llleBuyk 110710 IIOTO CAYIIHO 3a3HAYAE, 1[0 BAXKKO IEPETIUNTH BC1 OCHOBHI MPUHIUIIH
CYJOBOTO IIpaBO3acTocyBaHHs. Ha TyMKy MpOBiZHOTO BITYM3HSHOTO TEOPETHKA MpaBa i AIF0YOTO
cynai Koncrutyuiiinoro Cyny YkpaiHu, 0 MPUHLUIIB CYJOBOTO MPaBO3aCTOCYBAHHS HAJEkKaTb
MIPUHIIMITY, 10 TOXOMIATh 13 MPUPOIHOTO MpaBa (BEpXOBEHCTBA MPaBa, MPOMOPLIHHOCTI, CIIpaBe-
JTUBOCTI, OOTPYHTOBAHOCTI, PO3YMHOCTI, IIIJICCIIPSIMOBAHOCTI), CTOCYIOTBCSI IEMOKPATHIHUX I[iH-
HOCTEH cyclinbcTBa (IpaB JIFOAWHE W OCHOBHHX CBOOOI, ITOIUTY BIAIH, TPOMAJICHKOI O€3IeKH,
JI03BOJICHO BCE, IO HEe 3a00pOHEHO 3aKOHOM) Ta BUCYBAIOTh BUMOTH IO TIPABOBOI CUCTEMH (ITpa-
BOBOi BU3HAYEHOCTI, BCTAHOBJICHHS! KPUMIHAIBHOT BIIIMOBITaIbHOCTI TUTBKH 3aKOHOM, 3a00pOHa
3BOPOTHOI Jii 3aKOHIB, CTa0IILHOCTI CYIOBOI MPAKTUKH, OOIPYHTOBAHUX CIIOiBaHb) Tomlo. Llei
nepenik He € BuyepnHuM [17, c. 282]. V cBoto uepry, .M. PoMaHIOK MiAKpECTIOE, 10 3a3BUYai
y 3arajbHill Teopii mpasa i [ep:KaBH, y Tady3eBUX IOPUINIYHUX HAyKaxX 11€ThCS PO TaKi HaHO1IbIT
MOUIMPEHI NPUHIUIH CYIO0BOTO IIPABO3AaCTOCYBAHHS, SIK 3aKOHHICTh, OOIPYHTOBAHICTH 1 JOIiIb-
HICTh. 3aKOHHICTh Y 3aCTOCYBaHHI IPAaBOBUX HOPM, 30KpeMa 1 B rairy3i IIMBUILHOTO MpaBa, MOJArae
B peai3alii iX y )KUTTi 3riHO 13 3aKOHOM Ta OCHOBHUMHU NpUHIUIaMU 1ipaB [14, c. 24]. | nani neii
YUEHHUIl BUOKPEMITIOE CIIeliajbHi MPUHIIMIIN CYI0OBOTO MPaBO3acTOCYBaHH:: BEPXOBEHCTBA MpaBa,
MPaBOBOT BU3HAYEHOCTI, CIPABEJTUBOCTI Ta MPOLIECYaTbHOI €KOHOMIT, TOOTO PO3IVISI 1 BUPILIICHHS
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IIUBLIBHOT CIIPaBU CYJIOM Y BCTAHOBJICHI MPOLE/TY PHO- npouecyanLHi CTPOKH [14, c. 24]. He BcTy-
MAI0YH Y TIIHOOKY HAYKOBY MIOJIEMIKY, OCKUIBKH 1€ HUHI BUXOAUTH 32 MEXKI ITi€i HayKOBOI p03p06KH
3ayBa)KUMO, 1[0 CHOTOIHI IIPHHITHIT BEPXOBCHCTBA HE MOXE BU3HABATHCS CHenianbHIM, OCKUTBKU
IPOBEJICHA OCTAHHS CyIOBO-KOHCTHUTYILINHHA pedopMa, sika 3aKpiIuTioe HOro sIK KepiBHUH, 3MiHHIIA
aKIICHT 13 BU3HAHHA NIPUHIUITY BEPXOBCHCTBA NpaBa creniatbHuM (koiu B KoHcTutymii Yipainu
OyI0 3a3Ha4YE€HO IPUHLIUI 3aKOHHOCTI) Ha 0a30BUil. AJKe caMe Ha BiANIOBITHICTh IPUHIUITY BEp-
XOBEHCTBA IpaBa Cy[As Mij 4ac 3/iCHEHHs CYJJOYNHCTBA Ma€ aHali3yBaTH Ta (POPMyBaTH HOpMa-
TUBHY OCHOBY pillIeHHs, TOOTO BiJIIyKyBaTH HOPMY IIpaBa Y CYKyIHICTb IPaBOBUX HOPM, SIKUMH
BapTO BHPIIITYBATH CIIPABY IO CYTi.

Tomy npuennyemocs a0 aymku C.B. llleBuyka, 1110 HAHBayKTUBILINI TPUHIIMIL, SKHH CIYTYE
OCHOBOIO PO3pI3HEHHS IIpaBa Ta 3aKOHY, M1l Yac 3aCTOCYBAaHHS SKOTO CYIOBa BIaJIa HAaIpaIfoBaja
Oararo CTaHIAPTIB HOTO JOTPUMAHHS 3aJICKHO Bl KOHKPETHUX OOCTaBHH CIIPaB, IKAN € pe3ybTa-
TOM CYIOBOi ITPaBOTBOPUYOCTI, — IPUHIIMIT BEpXOBEHCTBA mpasa [17, c. 300]. YueHuit miakpeciroe
BXKICTh (DOPMYIIOBAHHS YiTKOTO OHO3HAYHOTO BU3HAYEHHS I[LOTO MIPHUHIIHITY, HABOISIH BOJHO-
Yyac TOJOBHUH HOTO 3MICT, IO MOJISIra€ B TapaHTyBaHHI Ta 3a0e3MeUeHHI IPIOPUTETY MaHyBaHHS
IpaBa B CyCIILIbCTBI, K€ PO3NIAAAETHCS 3 MO3ULIN JOKTPHUHAIBHUX MOIVIAIB PI3HUX HIKLI IpaBa
(TIO3UTUBUCTCHKOT, ICTOPUYHOT, COILI0IOTIYHOI, TPUPOIHOTO MPaBa TOIIO), YHEMOXKIIUBIIOE TIPOSIB
CBaBLLIA Iep>KaBHOI BiIa Iy Ta 3abe3neuye peasizallito KOHCTUTYIHHUX IpaB 1 cBOOO Ta iXHi Bif-
MOBiJHI TapaHTii. Y Oyab-skoMy pasi, sk 3a3Hadae C.B. llleBuyk, MpUHIMIT BEPXOBSHCTBA MpaBa
HE MOXe OyTH OTOTOKHEHHH 13 IPUHIIUIIOM BEPXOBCHCTBA HOPMATHBHO-TIPABOBHUX aKTIiB JACPKABH
(3axoHiB), mepemdavae OLIBIT aKTHBHY POJIb CYAOBOI BIIAJIH, KA IUISTIXOM CYAOBOI IIPAaBOTBOPYOCTI
BH3HAYa€ CYIIIBChKI CTAHIAPTH y MPOIeCi HOro 3aCTOCYBaHHS Ta MOTO JOJAaTKOBUH 3MicT. Xoda
PI3HI BUEHI JIalOTh PI3HOMAaHITHI BU3HAYCHHS 1ILOTO NpuHIHIy [17, c. 300].

[TpuHIHTT BEpXOBEHCTBA TpaBa € HEOAMIHHUM CIIEMEHTOM CYYacCHHX KOHIICTIIi mpaBOBOi
JiepKaBH 1 JeMoKparii, sk 3ayBaxye B.B. [opomoBeHKko, i miaKkpecitoe, o came Ha Iii 3acai
OyIyIOTBCSl YSIBIICHHS PO CYHOBY BJIAAy, IPU3HAUCHHS SKOi — 3aXHCT MPaB i OCHOBOIIOJIOXKHUX
cBoOox moauHU. B yMoBax TpuBar04oi Cy0BO-IIPaBOBOi pehopMH BKa3aHUi MPUHIKI HaOyBae
0co0nMBOi akTyaJbHOCTi. BepXoBeHCTBO IpaBa € 3arajJbHONPABOBOIO LIHHICTIO, SIKA JOCTIKY-
10ThCS 31e0ibinoro ¢inocodamu 1 Teopetukamu [6, c. 2]. I gani BkazaHul BUSHHIA, aHanizonqH
poNb Cyay B 3a0e3MedeHHi BCPXOBEHCTBA NPaBa, KA MOJIATa€ HACAMIEPEN Y 3aXHUCTi 3arajbHO-
BH3HAHHX IpaB 1 cBOOON JIFOMUHM, MIiIKPECIIOE, MO CyAy HaIaHi IMUPOKI ITOBHOBKEHHS IIOJ0
OLIIHIOBaHHS BiIOBITHOCTI 3aKkoHIB KoHCTHTYIIT YKpaiHy, a Mmia3aKoHHUX HOPMATHBHUX aKTIiB —
3akoHaM 1 Kouctutymii Ykpainu. Cyau 30iHCHIOIOTE TPaBO3aCTOCOBHY MisUTBHICTD, i Yac sSKOi
BiJIOyBa€ThCS IHTEPIIPETALliSI HOPM IIpaBa i YTBOPEHHsI HOBUX MPAaBOBHUX TOJIOXKEHb [6, . 3].

B.B. ToponoBeHKOM CIyIIHO BHOKPEMIIOIOTHCS HHM3Ka CKIIQJOBHX EIEMEHTIB MPHHIHITY
BEPXOBEHCTBA IpaBa IIiJ Yac 3aCTOCYBaHHS HOTO B CyHOYMHCTBI 4epe3 IHCTUTYIIOHAJI3aliio
HHU3KH BU3HAHUX MDKHAPOAHUM CITIBTOBAPHCTBOM BHMOT: (1) mpaBa Ha OCKap>KCHHS JiHl 1 pillleHb
OpraHiB JiepkaBHO1 BIaau; (2) BIIBHOTO OI[IHIOBAHHA CY/IOM OOCTaBHH CIpaBy; (3) HE3aJeKHOCTI
i HeymnepeIKeHOCTI CyaiB; (4) HaJIeKHOI CyA0BOI NPOLIEAYPH, sIKa BKJIIOYA€E TaKi CKIaIHUKH, 5K
CIPaBEUIUBICTb, BIAKPUTICTh, PO3YMHUI CTPOK PO3MIAAY CHpPaBU, JOCTYIHICTh MPABOBOI AOIMO-
Morw; (5) HassBHOCTI HE3aJekKHOI MPOKYPATYPH, KA 3OIHCHIOE 3aXHCT MPaB JIIOIUHA B CYIOYMH-
cTBI; (6) 000B’SI3KOBOCTI CyIOBUX pillleHb [0, ¢. 5—6]. EneMeHTOM Cym0BOrO MpaB03acTOCYBaHHS
€ TI[yMa4deHHs] HOPMH TIpaBa, sIKe 3IHCHIOE CYII i Yac PO3NILIAY CIIPaBH.

[Tomo mporo B.B. I'opomoBeHKo 3ayBaxye, MO «IPABOTIYMAdeHHS NPUTAMaHHE NisiIbHO-
CTI CyJIiB TIEpIIOi Ta aneNAifHOT IHCTaHIIIN, CY/TH K BUIUX IHCTAHIIIH CTBOPIOIOTH MPEIEACHTHY
MPAKTHKY, KA BUKOHY€E MOABIMHY (YHKIIIO: () po3’sICHEHHS HOPSIKY 3aCTOCYBAHHS 3aKOHOJAB-
cTBa (mocranoBu [ieHymiB BUIUX cyniB) i (6) cipssMOBYBaHHS PO3BHUTKY CYJOBOI IIPAKTUKH IIIS-
XOM BHJIaHHS pillleHb Ipere/ieHTHOro Xapaktepy (Bepxosuuit Cyn Ykpainu)» (Ha gac Horo my0Osti-
Karlii e cys 3aificHIoBaB MpaBOCYAIS K HaMBUIIKIT cynoBuit opral B Ykpaini — O. K.) [6, c. 10].

3 TakuM BHCHOBKOM IaHOBHOro cyani KoncruryuiitHoro Cyny YkpaiHu HE MOXEMO MOTo-
JUTUCS B3araji, BUXOAsS4u 3 Takoro. OcTaHHA KOHCTUTYLIHA pedopmMa LI010 NPaBOCYAS JESIKOK0
MIpOI0 3MIHIJIA 3araIbHOO00B’ I3KOBUI XapaKkTep MPaBOBUX BUCHOBKIB HAWBHUIIIOTO CYY B CUCTEMI
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cymoycTporo. 3rijiHo i3 4. 6 ctT. 13 3akony Ykpainu «IIpo cymoyctpiii i cratyc cymmiBy Bijg 2 4epBHS
2016 p., BUACHOBKH IIOJIO 3aCTOCYBaHHS HOPM TpaBa, BUKJIAJICHI B TocTaHoBax BepxosHoro Cyny,
YPaxOBYIOThCSI 1HIIMMH CyJIaMH IIiJ[ 4ac 3aCTOCYBaHHS TaKUX HOPM IIpaBa. AHAJOTiIYHI HOPMH
nependaveHi 1 y mporecyatbHUX aKTax.

Tobto cynu He 3000B’s13aHi 00OB’SI3KOBO 3aCTOCOBYBAaTH BKa3aHi HOPMH IIpaBa, a MaIOTh
TIIBKYA BPAaxXOBYBATH TaKi BUCHOBKU i 4ac 3aCTOCYBAaHHSA aHAJIOTIYHUX HOPM IpaBa. Takox
y TaKUX BHIAJKaX Ma€ WTHCS MPO 1MCHTUYHICTh (HAKTHIHUX Ta IOPUANIHO 3HAYYIIMX OOCTaBUH
CIIPaBH.

Tox, HaBeleHa HOpPMa TIO CYTi 3MIHHWJIA MiAXIA BiJ MPEHEICHTHOTO XapaKTepy BHCHOB-
kiB BepxosHoro Cyny Ykpainu (y pemakiii mporecyaibHUX KomaekciB a0 3 sxoBtHsa 2017 p.) mo
BH3HAHHS TaKUX BHUCHOBKIB «IIEPEKOHIMBHM MPEICACHTOMY. [IeThCs Mpo M’SIKHUN BIUIUB TaKUX
BHCHOBKIB, 3 OIVISITy Ha IXHIO apTyMEHTOBAHICTh 1 aBTOPUTETHICTh OPraHy, sIKUH iX BHIAB.

BonHouac nepimmmu 3 abCONFOTHO HOBOKO IIPABOBOIO CUTYAITIER0, BUXOISTYH 13 IIIBHUIKOTIIIHH-
HOCTI Ta IMOCTIHHOT TpaHCcOopMaIlii CyCIiIbHNIX BiTHOCHH, TIOSIBH HOBHX, 1110, 0€3yMOBHO, IIPH3BO-
JUTH 10 JSSKUX MOPYIIEHb IpaB Ta iHTEepeciB 0Ci0, CTHKAIOTHCS CyAM MEpILIOi iHCTAHIN] (amesns-
1ii YM Kacaii 3aJ1eKHO BiJl FOPUCAUKII Ta CKIAAHOCTI cipaBu). OTxe, SIKIIO i Yyac Meperisiry
1 OCKap KEHHsI CIIPaBH CYJ| BUIOTO PiBHS MOTOIUBCS 3 PIllICHHSAM HUKYOI IHCTAHIIII, yBakKaeEMO,
came TaMm Bi0yII0Cs 3apOXKEHHsI MPELEACHTY, IKUil YB pa3i Horo migTBeppkeHHs HAaOyB «IIpere-
JEeHTOI (hOpMU», OIHAK CaME 3MICT, sIK 1 IiICTaBU TOOTO, 33 IKUX OOCTaBHH Ma€ 3aCTOCOBYBATUCS
HOpMa, (hOPMYETHCS caMe CYJIOM TepIIoi iHCTAHIII1.

OTxe, yBaXKa€EMO, IO MPABOTITYMaueHHS 1 3apOKEHHS CyIOBOTO IPEIEACHTY Bif0OyBacThCS
B CyJi TIepIIOi 1HCTaHIIi, IKAHM MepIIuM CTUKAETHCS 3 HOBOIO MPABO3aCTOCYBAILHOIO CUTYAIIIFO.
[lepeTBOpEeHHS MPABOTIIYMAaYHOTO BUCHOBKY Ha IIEPEKOHJIMBHI CyTOBHH IIPELIEAEHT 110 CYTi BinOy-
Ba€THCS TICIIS 3aTBEP/PKEHHS TAKOrO BUCHOBKY HAHBUIIKMM CY/IOM Y CHCTEMi CyaoycTporo (y pasi
OCKapKCHHS CIPaBH KacalliifHOI 1HCTAHIIIEI0) YK CY/IOM alleAiiHOT IHCTaHII, KO KacalliiiHe
OCKap»KCHHs B TICBHII KaTeropii He mependaucHo.

BucHoBku. HuHi npuHIMIT BEpXOBEHCTBa HE MOXKE BH3HABATHUCS CIICIIAIBHUM, OCKUIBKU
MIPOBEJCHA OCTAHHs CyAOBO-KOHCTHUTYLINHA pedopmMa, 3aKpiILIIO0YU HOro sSIK KepiBHUM, 3MiHUIA
aKICHT 13 BU3HAHHS MIPUHIIMITY BEPXOBCHCTBA MpaBa crenianbHuM (komu B KoHcTuTyii Yipainu
OyJ10 3a3HaueHO MPUHIIUI 3aKOHHOCTI) Ha 0a30BHH. AJKe caMe Ha BiAMIOBITHICTH IPHHIUITY BEp-
XOBEHCTBA TIpaBa Cy[IsI i Jac 3MiHCHEHHS CYJOYMHCTBA Ma€ aHaNi3yBaTh Ta (hopMyBaTH HOpMa-
THUBHY OCHOBY PIIlICHHs, TOOTO BiAIIYKyBaTH HOPMY IpaBa 9i CyKYIHICTh IPaBOBUX HOPM, SKHUMHU
Tpeba BUPILTYBaTH CIIPABY IO CYTI.

[IpaBoTiiymMaueHHsI 1 3apOKEHHsI CYOBOTO TPEIENEHTY BiOyBa€ThCA B CyAl MepHioi
THCTaHIIi, SIKAI MEPITUM CTHKAETHCS 3 HOBOKO MPAaBO3aCTOCYBANILHOI CHUTYaIil. [lepeTBOpeHHS
MPaBOTIIyMaqHOTO BHCHOBKY Ha NEPEKOHJIMBUH CYIOBHH HPEIEICHT MO CyTi BiIOyBaeThCS Micist
3aTBEP/UKEHHS TAKOTO BUCHOBKY HAMBHINKM CYIOM y CHUCTEMi CyAOyCTpOIO (y pa3i OCKapXKEHHS
CIpaBH KacalllifHOIO 1HCTAHIIIEI0) YHM CYAOM aleNaliiHol iHCTaHII1, SKIO KacaliiiHe OCKapyKeHHS
B MIEBHil KaTeropii He nepeadaueHo.
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