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acmipaHT Kadeapu raay3eBoro rnpasa
(Xepcomcoruti depocasnuti yrigepcumem)

VIIK 344.1

CYB’EKTUBHI O3HAKHU CKJIAJTY BIMCbKOBHMX 3J1I0OUUHIB

VY cTarTi AOCHIIKEHO MUTAHHS Cy0’ €KTUBHHUX O3HAK CKJIQAy BiHCBKOBHX 3JI0YH-
HiB. Bu3HnaueHo nepenik oci0, siki BiAMOBIHO O YUHHOTO 3aKOHOAABCTBA MOXYTh
OyTH CIeIliaIbHAM Cy0’ €KTOM BIHCHKOBHX 3JIOUHHIB. PO3KPUTO Cy0’€KTHBHY CTOPO-
HYy BIHCHKOBHX 3JIOYMHIB, BCTAHOBJICHA POJb METH, MOTHBY Ta E€MOIIIHHOIO CTaHy
MIPY BYMHEHHI BIICHBKOBOTO 3JIOUHHY.

Knruosi cnosa: cyd’exmusHi 03naKu, GIUCHKOBUL 3MOYUH, BILICbKOBOCTYHCOO-
8eyb, GIlICLKOB030008 'A3aHUlL, pe3epsicm, Mema, MOmue.

B crarbe uccnenoBan BOMpoc CyObeKTUBHBIX MPU3HAKOB COCTaBa BOCHHBIX Tpe-
crymieHuii. OnpeneneH NepevueHb JIUI, KOTOPbIe B COOTBETCTBUU C JCHCTBYIOITIM
3aKOHOJIATEIbCTBOM MOTYT OBITh CIIEIUATbHBIM CYObEKTOM BOCHHBIX ITPECTYIUICHHN.
PackpeiTa cyObeKTHBHASI CTOPOHA BOCHHBIX MPECTYTUICHNUH, yCTAHOBIIEHA POJIH 1ISIIH,
MOTHBA F SMOIIOHATILHOTO COCTOSIHUS TIPH COBEPIIIEHUH BOEHHOTO MPECTYTIICHHSI.

Knrueswie cnosa: cyovekmuenvlie npusHaku, 60eHHoe NpecmynieHue, 60eHHOC-
AydHrcamull, 60eHHOODA3AHMDI, PE3EPEUC, Yellb, MOMUB.

The article examines the issue of subjective features of war crimes. The list of per-
sons who according to the current legislation may be a special subject of war crimes
is determined. The subjective aspect of war crimes is revealed, the role of purpose,
motive and emotional state in the commission of a war crime is established.

Key words: subjective signs, war crime, serviceman, military lord, reservist, pur-
pose, motive.

Beryn. B ymoBax HecTabinbHOI MOJITHYHOI Ta €KOHOMIYHOI cuTyalii B YKpaiHi, aHekcii
Kpumy i BiitHu Ha Cx0fi KpaiH1 3pociia KpUMIHOTCHHA CUTYyallis B IepakKaBi, 301IBIIIINCS BUTIA]-
K1 BYMHEHHS TSDKKUX 3JI04MHIB. BennueszHoro npo6iaeMoro i aepikaBu cTaB 30pOHHIHA KOHQITIKT
Mix YkpaiHoto Ta Pociiicbkoro @enepali€to, K1l COPUYUHUB 3pOCTaHHS KUTBKOCTI BiICHBKOBUX
3JIOYHHIB.

Tak, KUTbKiCTh OOJIIKOBAaHUX 3JI0YHMHIB ITPOTH BCTAHOBIICHOTO IMOPSIKY HECEHHS BIHCHKOBOT
ciryx0u (BifichkoBUX 37104MHIB) 3a 2017 pik ctaHoBUTH 4 230, a 3a [ miBpiuus 2018 poky Oyio 00-
nikoBaHo 2 028 TakuX KpUMIHAIBHUX MpaBornopyimeHb. Cxoxi nudpu Oynu B nepii micsii ATO,
30KpeMa, 3a Iepiox 3 KBiTHA 1o cepreHs 2014 poxy Oymo posnodaro 1 090 kpuMiHANTEHIX IPOBa-
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JDKCHD 3a BUMHEHI 3I0YMHHU y BiIICBKOBIH cepi, po3mouaro KpuMiHaIbHE MEPEeCiIigyBaHHs 00
4 579 BilicbkoBOCITY>K00BIIIB [1]. Xoua jeski BYeHi 1 OB’ I3YOTh TaKe MiABUIICHHS 13 TIiBUIICH-
HSIM €(eKTUBHOCTI pOOOTH IIPaBOOXOPOHHOI CUCTEMH [2, . 2], OJHAK MU CXHISIEMOCH IO TYMKH,
0 caMe BIMCHKOBI MOJIT HAa CXiTHUX TEPUTOPISIX YKpaiHW CIPUYMHWINA 3HAYHUH CIUIECK BIHCHKO-
BOT 3J104MHHOCTI, ajpke y 2012 p. B YkpaiHi OyJi0 B4MHEHO BChOTO 352 BIHCHKOBUX 3JI0UHHH. bes-
3aIlepevHo, 1110 OUTBIIICTh WX 3JI0YMHIB OyJia BAMHEHA HEITiITOTOBIICHUMHY BIHCHKOBUMH KaJpaMH,
10 3 TOYKH 30py KPUMiIHAJIBHOTO TIpaBa MOTpedy€e OKPEMOTO J0CIiIKSHHSI.

Xouya cycIinbHa HeOE3MEUHICTh KOXKHOTO 3JI0YNHY BUSBIIETHCS Y 3aBIaHHI a00 CTBOpPEHHI
HeOe3MeKH 3aBIaHHs ICTOTHOI IIKOAN CYCHUIBHUM BiTHOCHHAM, SIKi OXOPOHSIOTHCS KPUMiHAIBHUM
3aKOHOM, Y BIHCHKOBHUX 3JI0YHMHAX 3a IMMU BIIHOCHHAMU CTOSATH IHTEPECH O1JIbIII BUCOKOTO MOPS-
Ky — BilicbKOBa Oe3reKa JepKaBH, 30KpeMa, cTal 0oe3aatHocTi 30poitaux Cuil, iHIINX BIHCHKOBUX
(hopMyBaHb, 31aTHICTh BUKOHYBATH 3aBIaHHsI, 1[0 CTABUTH IIEPE HUMH JIEpKaBa, 1 BPEIITI PerT
3aXUINCHICTh KPaTHH BiJ MOXIIMBOI BOEHHOT arpecii. bynb-sKkuii 3JJ04MH MPOTH BIHCHKOBOT CITYKOH
MiJpUBae 00€3aTHICTh BINCHKOBHX IMiPO3AUIIB 1 B pe3yJIbTari 3aBIa€e iCTOTHOT KON 00€31aTHO-
cti 36poiinnx Cun YkpaiHu, a 0T)Ke — TepUTOpialIbkHOMY CyBepeHiTeTy Ykpainu [3].

TeopernunuM mpobiIeMaM KpUMiHATBHOI BiIIIOBiIANBHOCTI 33 BIMCHKOBI 3JI0YWHH CBOTO
gacy Oyiu MPUCBSTYCHI pOOOTH TaKWX BITYM3HSIHMX Ta 3apyOLKHUX BUeHHX, sk ILII. Anagpymixo,
I"M. Amicimos, L.I. Boratupros, B.O. byraes, O.M. JIxyxa, C.I. Isayxk, O. Epennies, M.1. Kap-
neHko, B.A. Kimmenko, M.I". Konogsoxkuuii, C.M. Moxonuyk, C.B. Hazapos, €.b. [1y3upeBcbkuii,
O.M. Capnascekuii, A.C. Cenpaxsin, M.M. Censko, M.C. Typxkot, M.I. XaBpontok, C.O. Xapuro-
HoB, I'.I. Yanryni Ta iHImi.

[ocTanoBka 3aBaanHs. MeTa TOCIiHKEHHS MOJIATAE Y PO3KPHUTTI Cy0’ €KTIB Ta Cy0’ €KTUB-
HOT CTOPOHHU SIK O3HAK CKJIaJ1y BIICHKOBHX 3JIOYHHIB.

Pe3yabraT AocaigkeHHs. Y Teopii KpIMiHAIFHOTO MpaBa 3arallbHOBU3HAHMM € T€, IO
3II0YMH CKJIAJAETHCS 3 00’ €KTUBHUX 1 Cy0 €KTUBHHX O3HaK. SIKIIO ) 00’€KTHBHI O3HAKU BiJIO-
OpakaroTh CYCIUIBHI BIIHOCHHH, SIKi MOPYIIy€e BUMHCHUH 3J0UUH, PO3KPHBAIOTH IPOTHBONPABHE
JisTHHS # 1X HaCIiIKK, BU3HAYAIOTh MicIle, Yac TOIIO, TO CyO €KTUBHI 03HAKM HAJAI0Th KPHUMiHAJb-
HO-TIPaBOBY XapaKTEPUCTUKY 0c001, sika BUMHMIIA 3JI0YUH, — i1 CTaH, BUHY, OCYIHICTb, BiK, Ipode-
Cit0, METY, MOTHB TOIIIO.

Cy0’€KT 31M0YHHY € KITIOYOBHM EJIEMEHTOM CKIIAIy 3JI0YHHY, aJKe caMe BiH BUKOHYE Ii-
SIHHSI, CTIPSIMOBaH1 Ha JIOCATHEHHS CYCITIIBHO HEeOE3IMeYHOTo pe3yibTaTy. 3akoHonaselp y cT. 401
KK Vkpainu, Hajaroud BU3HAUCHHS MOHATTIO BIHCHKOBHM 3JI0YMHAM, 3a3HAYWB, IO Cy0’€KTOM
BiCHKOBHX 3JI0YHMHIB € BiCHKOBOCITY>KOOBIII, @ TAKOX BiHCHKOBO3000B’s13aHI Ta pe3epBiCTH Mix
yac mpoxojpkeHHs 300piB. ToOTo BignosigHO 10 4. 2 cT. 18 KK VYkpainu crnieriansHuii cy0’exT,
SIKMH KpiM 03HaK 3arajbHOro cy0’ekra (ocoba (hizudyHa OCyaHa, sIKa BUMHMNIA 3JI0YHH Y Billi, 3 KO-
ro BianoBigHo 10 KK Moxke HacTynuTu KpuMiHallbHa BiANOBigaNbHICTh (4. 1 cT. 18)), Mae creri-
aJbHI O3HAaKH, BU3HAYEHI 3aKOHAMH YKpaiHH, SKi PeryIIOI0Th HOPSI0K HECEHHS a00 MPOXOKEHHS
BiliCbKOBOT ciTy»0u [4, ¢. 15].

3rigHo 3 4. 2 cT. 401 KK cy0’exTamu BIICHKOBHX 3JI0YHMHIB € BIHCHKOBOCITYK00BIII 30poii-
Hux Cui Yipaian, Ciry:x0u 0e3neku Ykpainu, Jlep:xaBHoi PUKOPIOHHOT city»0u Ykpainu, Harri-
OHAaJILHOI IBapii YKpaiHM Ta iHIINX BICEKOBUX (DOpMYyBaHb, YTBOPEHUX BIAMOBIIHO JIO 3aKOHIB
VYkpainu, [lepkaBHOT CHemianbHOI CITy>)kK0M TpaHCTIOpTy, JlepKaBHOT CITy:KOH CIEIiaIbHOTO 3B’ 53~
Ky Ta 3axHucTy iHpopMmamnii YkpaiHu, a TAaKOX 1HII 0COOU, BU3HAYCHI 3aKOHOM.

He Brarounce 10 pO3KpUTTA 3aralbHUX O3HAK Cy0’€KTy BifICbKOBHX 370UMHIB (OCKIJIBKH 1€
Bxe OyJ10 TOCIHIKEHO y HU3LI pobiT), 3BepHEMO YBary Jiuliie Ha Te, 10 Bik 0COOH, 3 IKOr0 HacTae
KpUMiHaJIbHA BiMTOBIANBHICTH 32 BICHKOBI 37109MHM, € 18 POKIB, a/’k€ BUHITKOBO 3 IIOTO BIKY
3TiIHO 3 3aKOHOAABCTBOM YKpaiHH 0co0a Moxke HaOyTH CTaTycy BiiCBKOBOCITYOOBIISI, BIHCHKOBO-
3000B’s13aHOTO 200 pe3epBicTa.

Ockinpku KK Ykpainu He BU3HAYa€ TOTO, XTO € BIHCHKOBOCITYXOOBIIEM, BIHCHKOBO3000B -
3aHUM, PE3EepPBICTOM, HaM BapTO 3BEPHYTHUCH JIO 1HITHUX HOPMATHBHO-TIPABOBHX aKTIiB y cdepi Biii-
CHKOBO-TIPABOBOTO 3a0e3MeueHHs. Y 3B’ 3Ky 13 UM MU He MoxeMo rnoroautuck 3 O.P. [Tonerens-
KO, IKHIi BBAXKa€, 1110 I1€ YCKJIAIHIOE peai3alilo MeXaHi3My MPUTIATHEHHS 0COOU 10 KpUMiHAIBHOL

~alh S

151



ITPABO I CYCIIIJZIBCTBO Ne 6 yacmuna 2/ 2018

BiIMOBiNANBHOCTI [5, ¢. 94]. Mu BreBHEHi, 110 Take SBHILE HABIAKW YIOCKOHAJIOE IEH mpoliec,
OCKUIbKM BH3HAYEHHS MepeNiKy TakuxX ocid € He CTalluM SIBHUILEM, a MpoLelypa BHECEHHA 3MiH
B 3aKOHH YKpaiHu Ha0ararto CKJIaJHilIa Ta JOBIIA, aHIX 1O HOPMATUBHO-IIPABOBUX aKTIiB YPsY,
10 JIO3BOJISIE ONIEPATHBHO pearyBaTH Ha yci 3MiHHM B TOJITHYHIH, BIHCHKOBIH, EKOHOMIUHIN CHTY-
arii B KpaiHi.

Tak, nonoxxeHnst ct. 1 3akony Ykpainu «[Ipo BilicbkoBUiI 000B’SI30K 1 BiiCEKOBY CITyK-
Oy» MICTHTB TIOHATTSI «BIHCHKOBOCITY)OOBEIIb», TOOTO 1€ 0c00a, SKa MPOXOIUTH BICHKOBY CITYX-
Oy. OKpiM 11HOTO, BIJTIOBITHO JI0 CT. 2 3a3HAUYEHOTO 3aKOHY BilICHBKOBOCITYXOOBEIb BU3HAYAETHCS
SIK TPOMAJITHUH YKpaiHH, SKUH BHKOHY€ 3aralbHUH BiiCHKOBHI 000B’A30K a00 CiIyxO0y Ha KOH-
KypCHO-KOHTpPaKTHiH oCHOBI B 30poitHux Cunax YkpaiHu Ta iHIINX BiHCBKOBHX (POPMYBaHHSX,
MIPUJIATHUHN 32 CTAHOM 3/10pOB’sI Ta BIKOM JI0 I1i€1 MpodeciitHOT AisSUIbHOCTI, OB’ I3aHO1 13 3aXUCTOM
Bitumsau [6]. OTke, OfHIEO 13 000B’SI3KOBUX O3HAK CIELIAIFHUX Cy0’ €KTIB BIHCHKOBHX 3JI0YH-
HIB € iX 000B’s3K0OBe TIepeOyBaHHSA Ha BIHCHKOBIN ciyx01 y 30poitHnx Crnax YkpaiHu 9d HITHUX
30poHHUX (hOPMYBaHHSIX IiJT YaC BYNHEHHSI BIICHKOBOTO 3JIOUHHY.

3 [bOT0 BHIUIMBAE, III0 MU TAKOXX MOXKEMO BIIHECTH JO KaTeropii cy0’ €KTIB BiiCHKOBHX
3JI0YMHIB BiHCHKOBO3000B’SI3aHUX Ta PE3EPBICTIB, SIKi MPOXOIATH BiFICEKOBY CIyX0y y 30poitHnX
(hopMyBaHHSX, TOOTO TaKoX € BificbkoBOCTyk00BIsAMU. [Ipo 1e cBiguuTh i cT. 1 3akoHy Ykpainu
«IIpo BilicbKOBHI 000B’SI30K Ta BiliCbKOBY CITykOy», sIka BU3HAYAE, 110 BiiCHKOBO3000OB’sI3aHI —
e ocodu, siki nepeOyBalOTh y 3amaci 1 KoMIulekTyBaHHS 30poiHuX Cun YkpaiHu Ta iHIINX
BilicbkOBHX ()OpMYBaHb Ha OCOONMBUIN NEPIO, a TaKOXK JAJIsl BUKOHAHHSA PoOOIT 13 3abe3neyeHHs
00OpOHH JepiKaBH; PE3EPBICTH — 1€ 0COOH, SKi B JOOPOBLIEHOMY HOPSIKY MPOXOISTH CITYKOY
y BilicbkoBOMYy pe3epBi 30poiHux Cuin YkpaiHu, iHIIMX BIHCHKOBHX (OPMYyBaHb 1 MPH3HAYCHI
JUTs IX KOMIUIEKTYBaHHS y MUPHUH Ta BOEHHHH 4ac [6]. A Tomy, Ha Hamry TyMKy, 3 4. 1 cT. 401
KK VYkpainu MoxHA TIpuOpaTy CIOBOCIIONYUYCHHS «BiCHKOBO3000B’ SI3aHI Ta PE3EPBICTH ITiJ] Yac
300piB», aJPke BOHH 1 TaK BKIIIOYAIOTHCS B MIOHATTS «BIHCHKOBOCTYKOOBEIIbY.

OTxe, BIINIOBITHO JT0O YUHHOTO 3aKOHO/IaBCTBA 10 BiiCHKOBOT CITY’KOHM HAJIC)KHUTH: ) CTPOKO-
Ba BilicbKOBa City>»k0a; 0) BilichKOBa ciyk0a 3a KOHTPAKTOM 0Ci0 PSIOBOTO, CEPIKaHTCHKOTO 1 cTap-
LIMHCHKOTO CKJIaly; B) BiChbKOBa Cily>kOa (HaBYaHHS) KypCaHTIB (CiIyXadiB) BUIIUX BiHiCHKOBHX
HABYAJIBHHX 3aKJIaJIB, @ TAKOK BUIMX HABYAJHLHAX 3aKJIAMIB, SKi MAIOTh Y CBOEMY CKIIaJli BIHCHKO-
Bl IHCTUTYTH, (DaKyJBTETH BIICHKOBOI MiATOTOBKH, Kaeapu BiHCHLKOBOT MiATOTOBKH; T') BiliChKOBa
cITy’x0a 3a KOHTPAKTOM 0c¢i0 oQilepCchKoro CKiiaay; T) BIICEKOBa CITy»x0a 3a pHU30BOM 0cCi0 odi-
LEPCHKOTO CKIamy [6].

Takox cy0’ekTaMy BIHCHKOBHX 3JIOYMHIB HE3aJEKHO BiA CTAaTi MOXYTh OyTH: CONJaTH,
MaTpOCH, CepKaHTH, CTAPIINHH, MPAMOPIIUKH, MiUMaHH, 0COOM O(ilepChKOTro CKiIary, KypcaH-
TH Ta clyxadl BiICBKOBO-HABYAJIbHUX 3aKJIAJiB Ta BIICHBKOBO300OB’s3aHi MiJl 4ac MPOXOMKEHHS
HaBYaJbHUX (UM MEpeBIpHHUX) abo creniadbHUX 300piB. BilicbKoBy city:k0y 3a KOHTPAKTOM IpO-
XOIIATh 0COOU, MPUIHATI Ha BIICHKOBY CIIy>KOy y T0OOpPOBUIBHOMY HMOPSAKY, a MOPSAOK IPUHHATTA
Ha BIMCHKOBY CITyO0y 32 KOHTPAKTOM perNIaMEHTYEThCS cT. 20 3aKoHy Ta HOIOKEHHSIMH PO MPo-
XOJIDKCHHS BIHCHKOBOT CITY>KOH BiITOBITHUMU KaTEropisMu BIHCHKOBOCITY)OOBIIIB [7, ¢. 51].

Jlesiki BIICHKOBI 3JIOYMHU MOXKYTh OYTH BUMHEHI TiJIbKU BICHKOBOCITYXOOBISIMHU, SIKI Ha-
JliJICH]1 TICBHUMHU CTIEIiaIbHUMH O3HaKaMu. Tak, BIHCHKOBI cITy»KOOBI 3m0unHHM (cTaTTi 423-4261
KK VYkpainn) MOXXyTh BYMHIOBATH TUIBKM HAauaJIbHHUKH Ta IHIIN CIYXOOBi 0COOM; MOpYyIICHHS
npaBml kopabieBodinHs (cT. 417 KK Vkpainu), TUIBKH BifiCbKOBOCTYX)OO0BIII (BiliChKOBI MOpS-
KH), Ha SIKUX TOKJIaJeHUI 000B’ 130K BOMIHHS KOpabis (KoMaHAUp Kopalis, ITypMaH, CTapIIHii
MOMIYHHUK KOMaHIUpa Kopalis, BaxTOBUi odilep Ta iHILI); HOPYLIIEHHS MpaBUJ MOJILOTIB a0o
miaroToBku a0 HUX (cT. 416 KK Ykpainn), Tinbku BiiCbKOBOCITY:KOO0BEIb, IKUH 0€3110CepeTHBO
OpaB ydJacTh y 3IiHCHEHHI MOJBOTY JITAIBFHOTO amapary (KOMaHAHp KOpaOllsi, WieH JIbOTHOTO
eKimaxy, ciryk00Ba 0co0a, sika 3/iiiCHIOBaIa KePiBHUIITBO MOJILOTOM), 200 TOTYBaB JIITAJILHUN
amapar JI0 ToJiboTy (BiCHKOBOCITY)KOOBIII, SIKi TOTYBaJH JIITAILHUN amapaT JO MOJbOTY, 3ii-
CHIOBAITM TEXHIYHUHU OTJISI UM PEMOHTYBaIH 1or0). Y KoHTekeTi 4. 1 cT. 428 KK Vkpainu, 3aciy-
roBye Ha yBary aymka M.C. TypkoTa mpo Te, mo Cy0’€KTOM HaBeIEHOI'O 3JI0YMHY BHCTYIIA€E
CIeniaJbHO BU3HAUEHA, yTOYHEHA BilichKOBa Clyk00Ba 0c00a — KOMaHAUP MOPCHKOTO BIHCHKO-
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Boro cyaHa. ToOTo WaeThCsl He IPOCTO MPO CHELIiaIbHOTO, a CIeiaIbHOTO YTOYHEHOTo cy0’ eKTa
3nounHy [8, c. 80].

Oco0u, siKi He € BIICBKOBOCITYKOOBIISIME, MOXKYTh IIPUTATYBATHCS 10 KPUMIHATBHOT BiJITO-
BiJTAJIBHOCTI 3a CTATTSAMH, IO Mepea0adaroTh BIAMOBIAAIBHICTD 32 BINCHKOBI 3I0YHMHH, BUHATKOBO
SIK CIiBy4YacHUKH (IMi0yproBad, TOCOOHMK abo opraHizatop). BUKOHABISIMU i CITIBBUKOHABISIMH
X 3JI0YMHIB MOXYTh OYTH TIJIbKU BIHCHKOBOCITYKOOBIII Ta BilICBKOBO3000B’s13aH1. Y IbOMY KOH-
TeKCTi MU He MokeMo moroxutuchk 3 O.P. Ilonerenpko, sika CTBEPIDKYE, IO Mepeltik cy0’ eKTiB
BiliCHKOBHX 3JIOYMHIB, nependadenuii y ct. 401 KK Ykpainu, € BuueprnHum, a iHimi ocoOu, He 3a-
3HAuUeHi y AaHiil HopMi, HE € Cy0’ €KTaMH BiHCHKOBHUX 3JI04YHHIB [5, ¢. 93].

Jiis BU3HAHHS 0COOM Cy0’€KTOM BiHICHKOBUX 3JIOUMHIB Ba)KJIMBE 3HAYCHHS Ma€ BCTAHOB-
JIEHHSI MOMEHTY TOYaTKy 1 3aKiHYEHHsI MPOXOIKEHHS BIHCHKOBOI CIIy:KOH, OCKUIBKM BUMHEHHS
CYCIILTBHO HeOE3MEYHOTO NisTHHSA, ependadeHoro po3aitom XIX OcobnmBoi yactrau Kpuminams-
HOTO KOIEKCy YKpalHH, MOKJIMBE TUTBKH y L€l MPOMIKOK dacy, TOOTO y Hepioa MpOXOmKEHHS
BilicbKOBOT ciyxou [9, c. 170].

[Topsin 3 cy0’ekTOM 3JI0YMHY B TEOpii KPUMIHAJIBHOTO MPaBa pO3DISIAETHCS i Cy0’ €KTUB-
Ha CTOPOHA 3JIOYMHY, SIKa TICHO MEPEILTITAETHCS 3 Cy0’€KTOM 3JI0YHHY, BH3HAUAIOUH (hOpMy HOTo
BUHH, METY, MOTHB TOIIO. BaXXJIMBO MiAKPECIUTH, 10 BCTAHOBIICHHS CY0 €KTHBHOI CTOPOHHM II0-
TpiOHEe HE TUIBKU MPU BUPIIMICHHI MUTaHHS PO HASBHICTH CKJIATy 3J0YMHY B JisIX KOHKPETHOI
0co0H. YCTaHOBJICHHS 03HAaK Cy0’€KTUBHOI CTOPOHH TaKOXK HEOOX1HO MpH KBati(ikaiii 3704KHIB,
IIpU pO3MEXYBaHHI BIICHKOBHX 3JI0YMHIB Mk co00t0. Hanpurkiaza, yMHCHE 3HULIEHHS a00 MOIIKO-
IDKeHHs BificbkoBoro MaitHa (cT. 411 KK Ykpainn) Ta HeoOepekHe 3HUIICHHS a00 IMOIIKOIKEHHS
BilickkoBOTO MaiiHa (cT. 412 KK VYkpainn).

Bimbrricte BIICHKOBHX 3JIOYMHIB BUMHSAETHCS 3 NMPSIMHM Yd HENPSIMHUM yMmucioM. ToO-
TO TPY BYMHEHHI BICHKOBHMX 3JI0YMHIB BUHHHH YCBIJIOMJIIOE HOTO HeOe3meKy IUlsl BiiCHKOBO-
TO TIPaBOMOPAAKY, ITepeadadae, Mo CBOIMH JisIMHA BiH NMPHBOAUTH y CTaH MOBHOI a00 4acTKOBOI
HETIPUJIaTHOCTI BilicbkoBe MaiiHO, HOpyIIye 00MOBY TOTOBHICTH TOIIO i Oa’kae HacTaHHs Oaxka-
HUX JUISL HBOTO HACHi/KIB (IPSIMUI YMHCEI) Y CBIZIOMO NPUITyCKAae iX HACTaHHs (HEMPAMUM yMU-
cen). Tak, M.I. [laHoB BinmMivae, 1110 0OOB’SI3KOBOIO O3HAKOIO CY0’€KTHBHOI CTOPOHM OLIBLIOCTI
BiliCHKOBHX 3JIOUYMHIB € yMUCHa (popMa BHHH, mpo 110 3a3HayeHo y cT. 411 KK Vkpainu. Takox
pu JO0OPOBUIBHIHN 31a4i B 110J10H (cT. 430 KK Ykpainn) 3akoHOaBellb BU3HAYUB MPSMHA yMHCEN,
0e3rnocepeIHbO 3a3HAUMBIIN Y TUCTIO3HUIIIT TAKy O3HAKY, K TOOPOBIIBHICTS.

3 cy0’exTBHOI cTropoHH Henokopa (cT. 402 KK Vkpainu) Ta omip Ha4aasHUKOBI 200 PUMY-
IIyBaHHS HOTO 0 MOpYIIEHHS Ciry>k00BUX 000B’s13KiB (cT. 404 KK Ykpainn) BHpaxaroTsCs y Bif-
KPHTiif BIIMOBI BUKOHATH HaKa3 HadaJbHHUKA, & TOMY 3IIHCHIOETHCS TLBKH 3 MPSIMUM YMHCIIOM.
BunHMI yCcBITOMITIOE, 1110 YUHUTE OMIp 1 6aXkae TUM CaMUM MEPEIIKOANTH BUKOHAHHIO HUIMH CBOiX
000B’A3KiB YU MPUMYCHTH JI0 iX MOpyIIeHHs. SKio ocoba He yCBiIOMIIIOBaJA, 10 YHHUTH OMip
Ha3BaHUM 0c00aMm, CKJIaJ] JIaHOTO 3JI0YHMHY BiJICYTHIH.

OnmHak Jesiki BIHCHKOBI 3JIOYMHH XapaKTePH3YIOTBCS 32 HEOOEpEe:KHOH (HOopMOro
BHHH Cy0’€KTHBHOI CTOpPOHHW. Tak, HEBUKOHAHHS Haka3y € MpHKJIanoM Takoi ¢popmu (ct. 403
KK Vxpainn). Tyt HeoOepexxHa (opMa BUHU BHUCTYIMA€ Y BHIVISAAI 3I0OYMHHOI HEI0AIOCTI abo
37I0YMHHOI caMoBIieBHEHOCTI. [Ipy IboMy BHHHUH He mependadae MOKIMBOCTI HACTaHHS TSIXK-
KHX HaCJTiJIKIB yepe3 HEeBUKOHAHHS HaKa3y, Xo4a IIOBUHCH OyB 1 Mir 1ie nepeadaunty, abo x cBi-
JIOMO HE BHKOHY€E Haka3, JIETKOBA)XHO PO3PAXOBYIOUM HA KOHKPETHI 0OCTaBUHM, 3aBISKH SIKUM,
Ha HOro TyMKY, TSDKKI HacligKu (HeoOepexHe 3HUIIEHHS a00 MOLTKOIKEHHS BifiCbKOBOrO MaifHa
(ct. 412 KK Ykpainu), HenOalie cTaBlieHH 0 BilicbkoBOi cityx0u (cT. 425 KK Ykpainu)) OynyTs
Bi/IBEpHYTI.

Takox MpHUIyCKaeThes ¥ iHIIA — 3MimaHa (ToaBiiHA) GopMa BHHH, NIPH SKIHA MCHXIYHE
CTaBJEHHS 0COOM IO BYNHEHOTO HEIO CYCIUIFHO HEOS3NEYHOTO TisTHHSI MOXKE XapaKTepH3yBaTHCs
YMHCHOIO (DOpMOFO BHHHU, a JI0 CYCIIJIbHO HeOEe3NeUHNX HACHIIKIB — HeoOepexkHicTo [4, ¢. 118].
Tak, Ha BiZIMiHY BiJ] BUIIIe3a3HAYCHUX 3JI0YMHIB, PO3TOJIONICHHS BiJOMOCTEH BiliCHKOBOTO XapaK-
Tepy, SKi € Aep>KaBHOIO TAEMHUITIO, a00 BTpaTa JOKYMCHTIB UM MaTepiajliB, IO MiCTATh Taki Bi0-
MocrTi (cT. 422 KK Vkpainu), MoxyTb OyTH BUMHEHI K yMUCHO, TaK 1 3 HEOOEPEKHOCTI.
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VY npeskux BIHCBKOBHX 3JI0YMHAX O0OB’S3KOBUMH O3HAKAMHU CyO’€KTHBHOI CTOPOHH € MO-
TUB 1 MeTa. Tak, morpo3a abo HacuIbCTBO 10A0 HadadbHUKA (cT. 405 KK Ykpainu) BUMHSAETHCA
y 3B’S3Ky 3 BUKOHAHHSIM HUM OOOB’SI3KIB 3 BIMICEKOBOI CITy>kOU. BukpaneHHs, NpUBIaCHEHHS, BU-
MaraHHs BiiiCBKOBOCTYXO00BIIeM BificbkoBoro maiHa (cT. 410 KK Ykpainu) BUMHSIOTHCS 3 KOPH-
CJIMBUX MOTHUBIB YW 3 KOPHCIHBOIO METO0. 3JI0BKHBaHHS BiliCHKOBOIO CITY»K00BOIO 0CO0OF0 Bia-
1ot (ct. 423 KK Ykpainu) BUMHSAETHCS 3 KOPUCITHUBUX MOTHBIB UM B 1HIIUX OCOOMCTHX IHTEpecax,
abo B iHTEpecax TpeTix ocio.

Ciin 3BepHYTH yBary Ta 3a3Ha4MTH, III0 CHOTOHI iCHy€e Oarato MpoTHpPidY came y po3TIsiAi
Cy0’€KTUBHOI CTOPOHM HOPYLICHHS NPABUI HECEHHS MPUKOPAOHHOI ciayxou (419 KK Ykpainn).
VY Teopii KpUMiHAIBHOTO NpaBa iCHye Oe3Jid MiIXOAIB I0JI0 BU3HAUCHHS TOTO, 3 KOO0 (OPMOIO
Ta 3 SIKUM BUJOM YMUCITy Y4 HEOOEPEKHOCTI MOxe OyTH BUMHEHE 3JIIOUMHHE MOPYIICHHS MpaBUII
HECCHHS MPHUKOPIOHHOI CITYKOH, IO CIPHYHMHSE TsDKKI Hacimku. Tak, M.1. XaBpoHIOK BBaxae,
IO MOPYIICHHS IPAaBHI HECCHHS MPUKOPIOHHOI CITYy>KOW BUMHSETHCS 3 TMPSIMAM YMHUCIIOM TO [li-
SIHHSA Ta HeoOepexHicTio a0 HachiakiB [10, c¢. 451], T.b. Hikonaenko ta B.O. Cuu — 3 npsmum
YMHCIIOM 200 He0OEPEKHICTIO JIO JiSTHHS Ta HEMPSMHUM YMHUCIIOM Y1 HEOOSPEKHICTIO 10 HACIIIKIB
[11, c. 980], a B.I1. bonaeBchkmii Ta C.®D. JIeHUCOB — SIK 3 YMHUCIIOM, TaK i HEOOSPEKHICTIO JIO JTi-
SIHHS1, a III0/I0 HACIIJIKIB — JIUIIIe 3 HeoOepexHicTio [12, c. 659].

Jist BificbKOBOCITYKOOBIISI, Y TOMY YHCIi IPUKOPIOHHUKA, IKUH i€ 3 HEMPSIMUM YMHUCIIOM
LI0/I0 HACJIIJIKIB, XapaKTEPHUM € MPUITYILIEHH HUM TSDKKUX HACIIiJIKiB BUNHEHOTO JisiHHS. 3HAI0UH
PO MOXIJIUBICTh YA HEMHHYYICTh HACTAHHS TAaKWX HACHIJIKIB, BiH HE BiIMOBISIETHCS Bif MOpY-
[ICHHS IPaBHJI HECEHHS MPUKOPIOHHOI CITy»KOHU Ta MOTOKYETHCS 3 HACTAHHSAM TaKHX HACIiJKIB.
[Ipu 11bOMy BHHHHI HE BiI4yBa€ MOTpPeOW B JIOCATHEHHI IUX HACHIIKIB, BOHA HOMY HE MOTPiOHI
JUTS 33I0BOJICHHS CBOIX 3JIOYMHHUX iHTEpeciB. B.A. JloMako BiMivae, o Hal9acTiIie Take CBijIo-
Me JIOITYIIEHHS ToJIsIrae B OaiiIy>koMy CTaBJICHHI JIO HACHiAKiB. [HaKiIe kaxxydu, ocoba, He Oyaydn
3aI[iKaBJICHOIO Y HACTaHHI CYCIUIBHO HEOE3MEeUHOTO HACTIIKY CBOTO MisIHHS, BCE K AOIYCKA€ TaKy
MoxJuBicTh [13, c. 303]. A oTke, MOXKHA JIWTH BUCHOBKY IIPO T€, IO CYO €KTUBHOIO CTOPOHOIO
BiliCHKOBHX 3JIOUMHIB BUCTYMAIOTh: IPAMUN YMUCEI, yMUCHA Ta HeobepexHa GopMa BHHH.

VY BiCbKOBHX 3JIOYMHAX MOTHB Ta METa B LIJIOMY He € 000B’I3KOBUMH O3HaKaMH Cy0’ €K-
TUBHOI CTOPOHM CKJIa/y 3JI04MHY. Tak, 3aKOHOaBel[b HOPMAaTUBHO 3aKPIMTUB METY SIK 000B’I3KOBY
03HaKy cy0’€KTHBHOI CTOpPOHU Jjuiie mpu ae3epTupcTsi (ct. 408 KK Ykpainu), T00TO mpu camo-
BUTLHOMY 3aJTUIIICHH] BIHCHKOBOT YaCTHHU a00 MiCIIsl CITY>KOM 3 METOK YXUJIMTHUCS Bijl BIHCHKOBOT
cirykOu. Y I[bOMYy BHIIQAKy BCTAHOBJIECHHS METH 3JI0YMHY € O0OB’SI3KOBHM I Yac IOCYIOBOTO
ciigcrBa. Takok mpu BUMHEHHI BiHiCBKOBOCITYKOOBIIEM, SIKUH mepeOyBae B MOJNOHI, AiH, crps-
MOBaHMX Ha HIKOAY iHIMM BiiicbkoBomonoHeHnM (cT. 431 KK VYkpainm), BHHHOMY CTaBUTBCS
sIk 000B’s13K0Ba MeTa — 3a0e3MeueHHs 0OIAXIUBOTO 710 ce0e CTaBIeHHs 3 00Ky BOPOTa, UM KOpH-
CJIIMBUI MOTHB.

V BCiX iHIIKX BUMAAKAaX IPU BYNHEHH1 BICHKOBUX 3JI0YMHIB METa Ta MOTUBH MalOTh (PaKyJib-
TaTUBHE 3HAYCHHS I HE BIUTMBAIOTH Ha KBami(ikalliro 37104uHy. Hanpukian, npu npuMyIryBaHHi
MTOTEPIIUTUX JI0 TIOPYIICHHS 000B’A3KIB Y BIHCHKOBIH CITy>k01 METOO € IPUITMHEHHS 200 3MiHa Xa-
pakTepy IpaBOMIipHOI IisTIbHOCTI moTepriyioro. OfHaK cepel BINChKOBUX 3JI0YHHIB 3aKOHOABIIEM
BH3HAYEHO 000B’SI3KOBICTh BiJICYTHOCTI KOHKPETHOT METH IS MTPABHIILHOI KBaITi(hiKaIlii 37I0YHHY.
Tak, 30kpema, pu 37a4i a0 3anuIIeHHI BOporosi 3aco0iB BexeHHs BiiiHU (cT. 427 KK Ykpainm)
3a3HauCHi Aii MaroTh BUMHATHCS BUHATKOBO HE 3 METOIO CIPUSHHS BOPOTOBI.

BapTo Takox 3ayBaKuTH, IO cepell BIMCHKOBHUX 3JI0YMHIB 3aKOHOJABEIb BHU3HAYHB €MO-
LiHHUI CTaH BUHHOTO SIK 000B’SI3KOBY O3HAKy Cy0’ €KTHMBHOI CTOPOHU CKJIaly 3J04MHY. 30Kpema,
HaeThes po T0OPOBITBHY 3/1a4y B IOJIOH Yepe3 00ary3TBo abo nerkoayxXicTh (cT. 427 KK Vipainm).

VY 1poMy KOHTEKCTI BapTO TaKOX 3BEPHYTH yBary Ha Te, IO BifiCEKOBE CEepeIOBHILE IIO-
POKY TIOTIOBHIOETBCS 0CO0aMM 3 HEBPIBHOBKEHOIO TNCUXIKOKO, a 1HOMI 3 BIiIBEPTO aHTHIPOMAl-
CBKUMH TTOTJISiIaMU. 3a3HaueHUH CKIIaJHUHN IUIsT BUXOBAHHS KOHTHHTCHT B YMOBaxX pe(opMyBaHHS
306poiinux Cun YkpaiHu i iHIIUX BICHKOBUX ()OpPMYBaHb HAMAraeThCsl OyIb-SKOO IIHOKO 3aiHs-
TH JIiIepCchKi To3uiii y BilicbkoBUX migpo3aiiax. [Ipakruka, sk 3a3nadae T.1O. Kacbko, cBiTUUTH
PO Te, 110 HA CBiIOMICTh OCOOMCTOCTI BiliCEKOBOCITYKOOBIIIB Ii€i KaTeropii BILIMBAIOTh TaKi ra-
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HEeOHi 3BUYKH, MOMISAN Ta MOHATTS, K KYJIBT HEMOBArk A0 1HINOI JIOAWHU, HeOaKaHHs BUKOHY-
BaTH OyIb-AKi 000B’SI3KM BIHCHKOBOI CIIy>KOH, AOIIOMAaraTH TOBapHIIaM MO CIyX0i, iIrHOpyBaHHA
BHMOT CTaTyTiB 1 BIHCHKOBOI MUCIMILIIHM, arpeCUBHA TMOBEAIHKA Y KOH(IIKTHINA CHTYyalii TOLI0
[14, c. 417].

BonHouac, y KOHTEKCTI MOTHBIB Ta BHYTPIIIHIX CHIOHYKAaHb JOIIBHO MOTOAUTHUCS 3 TyM-
koto €.b. [ly3npeBcrKoro mpo Te, Mo «MOTHBH 3JI0YHHIB MPOTH THOPSIKY MPOXOHKEHHS BiCHKO-
BOI CIy)KOM 37€01TBIIOTO BiAPI3HAIOTHECS BiX MOTHBIB 3JI0YHMHIB IPOTH MOPSAKY IiIUICTIIOCTI Ta
BIHCBHKOBOI 4YeCTi (O SIKMX CHOHYKAIH HEraTHBHI MOYYTTs). B OCHOBI 3HaUHOI YaCTHHH MOTHBIB
i€l rpynu BifiCBKOBUX 3JI0YHMHIB — CTaTeBi MOTPEOH, MOTAT 10 CIUPTHHUX HAMOiB, 3yCTPidi 3 OJIU3b-
KHMH, iHTepec 0 PO3Bar, HebakaHHs NEePEHOCUTHU TATOTH BiHCHKOBOI ciryx0u Tommo» [15, c. 176].

[TonibHa cutyalisi COCTepIraeThCs MPU BYMHEHHI 3JI0YHMHIB, TIOB’I3aHUX 13 MOPYILIEHHIM
HeceHHs crnenianbHux ciryx0 (crarti 418-421 KK Vkpainu). BificbkoBociry:k00Belb CTPOKOBOL
CITykOU BUMHIOE MTOPYIICHHS CTaTYTHUX MPaBWII HECEHH CITYy>KOM 3a3BHYail uepes: a) HeOaKaHHs
(HEeroTOBHICTBH) IPOXOINTH CIYX0y B yMOBaxX BUKOHAHHS OOMOBOTO 3aBIaHHS (IKUM, HAIPUKIA,
€ O0loBe uepryBaHHs Ta BapTOBa cIyk0a); 0) MOMUIIKOBE PO3yMiHHS HECIIPABEIJINBOTO CTABICHHS
JI0 HBOTO 3 OOKy KOMaHAMpIB, HAUYANBHHUKIB a00/Ta ToBapHIIiB 1o ciryx0i. BilickkoBocmysx00Bmi
ciryOH 3a IPH30BOM 110 MOO1NTi3amii, ciyx0u 3a KOHTPAKTOM 3a3BHYail HOPMAJIBHO IEPEHOCSThH
TSATOTH BiMCBKOBOI CITy>OH, BOJHOUAC OOJIICHO CIIPUHMAIOTh HECIIPABEAIMBE CTABICHHS O HUX
SIK 10 CAMOJIOCTATHIX Ta JIOCBITYEHUX ocobucTocreii [16, ¢. 256].

BucHoBok. OTxe, MiACYMOBYIOUH BHUILEBUKIIAIEHE, 3ayBaXXMMO, 110 MOMPH 3HAYHI 3MiHU
mpoTsAroM octanHixX 4 pokie 10 Po3xiny XIX KpuminaiapHOTO Konmekey YKpaiHu, HOpMH, siKi BCTa-
HOBITIOIOTh BIAMOBIAABHICTD 32 BIHCHKOBI 3JI0YMHH, IIOTPEOYIOTH yIOCKOHAJICHHS, 30KpeMa, y ya-
CTHHI Cy0’€KTUBHOI CTOPOHH JIOCITIDKYBAHHUX 3JIOUUHIB.
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PO JEAKI 3MICTOBHI EJEMEHTHU NOHATTA KPUMIHOJOTTYHOI
XAPAKTEPUCTUKHU KPUMIHAJIBHUX ITPABOITIOPYIIEHD, 1O
BUUHSAIOTHCA Y COEPI BUKOHAHHS ITIOKAPAHb YKPAIHU

VY crarTi 3miHCHEHO aHaMTi3 JESKHX CHCTEMOYTBOPIOIOUNX O3HAK MOHATTS «KPUMi-
HOJIOTIYHOT XapaKTePUCTHKH KPUMiHAIBLHHX IIPABOMIOPYILICHb, 10 BUMHSAIOTHCS Y ce-
pl BUKOHaHHS TIOKapaHb YKpalHW», a TaKOX BU3HAYCHI MPAKTHYHI SIEMEHTH HOTO
3aCTOCYBaHHS Yy 3armoODKHIN ASUTLHOCTI 3a3Ha4eHOl cepy CyCHiIbHUX BIJIHOCHH.

Kntouogi cnosa: Kpuminono2iuma xapaxmepucmuxa, KPUMIHATbHE NPAGONOpPY-
WeHHs, NEePCOHAN KONOHIU, chepa SUKOHAHHS NOKAPAHb, 3aN00IHCHA OislbHICMDb,
CUCMEMOYMBOPIOIOYT O3HAKU.

B cratbe ocymiecTBIEH aHA M3 OTHENBHBIX CHCTEMOOOPA3yIOIIUX IPH3HAKOB
MOHATHA «KPUMHHOIIOTHYECKAsT XapaKTEPHCTHKA YTOJOBHBIX IIPaBOHAPYIICHHH,
COBEpIIAeMBIX B chepe HCIONHEHN HaKa3aHUH YKpaWHbD», a TAaKXKe YCTaHOBJICHEI
MIPAaKTHUCCKUE DIEMEHTH €r0 NPUMEHEHHUS B MPO(PHIAKTUIECKOH MEsITeNbHOCTH
yKa3aHHOH cdepbl 00IIECTBEHHBIX OTHOIICHUH.

Knrwouegvle cnosa: kpumuHonocuieckas xapakmepucmura, y20108Hoe npagona-
pyulenue, nepconan KoNoHUl, cgepa UCNONHEeHUs HAKA3AHUM, NPOPUIAKMUYECKAs
oesamenbHoCmy, cucmemoobpasyroujue npu3HaKu.




