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OCOBJIMBOCTI ITPABOBOTO PEXKUMY OB’€EKTA
30BbOB’A3AJIBHOT'O TIPABOBITHOINEHHSA

VY cTarTi aBTOPOM pO3IIIAAAE€THCS TUTAHHS IPABOBOTO PEeKUMY 00’ €KTa 3000B’ -
3aJBHOTO TIPABOBITHOMICHHS. BH3HAYAIOTBCS OCOOIHMBOCTI IPABOBOTO PEKUMY
00’eKkTa B 3000B’SI3IBHAX MPAaBOBITHOCHHAX. BUPIMIYIOTHCSA JTUCKYCIHHI TUTaHHSA,
SIKi BUHHUKAIOTh TI1JI 4YaC BU3HAUEHHsI MPABOBOTO PEKUMY 00’€KTa 3000B’SI3aIBHOTO
npaBoBigHOIIEHHA. [IpoaHami3oBaHO yKpalHChKE 3aKOHOJABCTBO, HAyKOBI JOCIHi-
JDKSHHS, 3p00JICHO IPYHTOBHI BUCHOBKH, SIKI MAIOTh SIK TEOPETUYHE, TAK i MPAKTUYHE
3HAYCHHS IOA0 OKPECICHOrO MUTAHHS.

Knrouosi cnosa: 06 ’ckm, npasosutl pedxicum, 06’ €xkm 30008 83a1bHO20 NPABOGIO-
HOWleHHs, NPABOBULL pedcum 06 €KmMa YUGiibHO20 NPABOGIOHOWIEHHS, NPABOBULL pe-
aHcUM 00 ekma 30008 ’A3a1bHO20 NPABOBGIOHOUEHHS.

B crarbe aBTOpOM paccMaTpHBaeTcs BOIPOC MPABOBOTO pexuMa 00beKTa 00s13a-
TENECTBEHHOTO IIPaBOOTHOIICHHS. OMPEAeSIOTCS 0COOEHHOCTH IIPABOBOTO PEXKIMA
00BeKTa B 00s3aTEIILCTBEHHBIX PAaBOOTHOMICHISIX. PemmaioTcs CriopHbBIe BOIPOCHI,
KOTOpBIC BO3HHMKAIOT HPH ONpPEICICHUU IPABOBOTO PEXHMa 00beKTa 00s3aTelb-
CTBEHHOT'0 MpaBoOTHOUIeHUS. [IpoaHann3upoBaHbl YKPaHCKOE 3aKOHOJATEILCTBO,
Hay4HbIE UCCIIEJOBAHMUS, CAETaHbl OCHOBATENIbHBIE BHIBOJIbL, KOTOPbIE UMEIOT KaK Te-
OpPETUYECKOE, TAK U NPAKTUUYECKOE 3HAYECHHUE [10 OUEPUYEHHOMY BOIIPOCY.

Knrwouesvle cnoea: obwvexm, npagosoil pedxcum, 0b6vekm 0053amenbCmEeHH020
NpaAsoOMHOUIEH U, NPABOBOU PEICUM O0DBLEKMA 2PANCOAHCKO20 NPABOOMHOUEHU,
npasosoll pexcum obvekma 0053amenbCcmeeHH020 NPABOOMHOUEHUS.

In the article the author considers the question of the legal regime of object of the
obligation relationship. The peculiarities of legal regime of the object in the obliga-
tion relationship are determined. Controversial issues arising in determining the legal
regime of object of the obligation relationship are resolved. The Ukrainian legisla-
tion, scientific research are analyzed, thorough conclusions that have both theoretical
and practical importance on this issue are drawn.

Key words: object, legal regime, object of the obligation relationship, legal re-
gime of object of the civil relationship, legal regime of object of the obligation rela-
tionship.

Beryn. [Ins eeKTHBHOTO MPaBOBOTO PETYIIOBAHHS 3000B’S3abHUX IPABOBITHOIICHB
BaXJIMBUM € JIOCIIDKCHHS CTPYKTYPH MIPABOBOTO PEXHUMY 00’ €KTa 3000B’3aJIbHOTO TIPABOBITHO-
IIEHHS, OCKUJIBKH CaMe 3aBISIKH CKJIAIHUKaM IIPaBOBOTO PEKHMY MOXKHA UITKO 3pO3YMITH MeXa-
Hi3M 100Yy/I0BH IPABOBOTO PETYIIOBAHHS 3000B’A3aJbHIX BiHOCHH, IO BUHHUKAIOTH i3 IPUBOIY
000poTy MaTepiaibHUX 1 HeMaTepianbHUX OJar.
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Husinicmuka

IMocranoBka 3aBaaHHsA. MeETOIO CTATTi € AOCHIIKEHHS CTPYKTYPH IIPABOBOTO PEXHUMY
00’€eKxTa 3000B’S3aJIHOTO NIPABOBIIHOIIEHHS HA 3aCa/1aX HAyKOBOi OOIPYHTOBAHOCTI Ta MPaKTHU-
HOI IOILIIBHOCTI.

PesyabraTn nocaimkenHsi. MeTol0 BCTaHOBJICHHS IPABOBOIO PeXUMY 00’e€kTa 3000B’s-
3aJIbHOTO MPaBOBiJHOLIEHHS € HEOOX1IHICTh MPaBOBOTO 3a0€3MEYECHHS IePEXoay 00’ €KTIB LIUBLIb-
HUX MPABOBITHOCHH BiJl OMHOTO Cy0’€KTa 10 iHIIOro. B 0CHOBI MOPSIKY perymoBaHHS BiJHOCHH
3000B’13IbHOTO XapaKTePy JICKUTh IHCTUTYIIOHAILHUA METO/T, 3aBISKH IKOMY peai3aiis iHTep-
€Cy KpexuTopa B 3000B’s13aHHI OCITAETHCS MIJIIXOM IIpaBa BUMOTH 10 OOpKHUKA BYNHUTHU IIEBHY
JIiT0 Ha KOPUCTh KpemuTopa abo yTpuMaTHcs Bijl ieBHOI aii. [{el MeTox 3aCTOCOBY€EThCS Ha IMiICTa-
Bi 3araJIbHOTAITy3€BOTO METOAY FOPUIMYHOI piBHOCTI cTopiH [1, c. 39].

ToMy $KIIO B PeYOBUX MPAaBOBIJTHOCHHAX YIOBHOBaXkKeHa ocoba peani3ye CBiil BIacHUU
iHTepec IIISIXOM yYHHEHHs BIACHMX aKTHBHUX JiM II0OJ0 00’€KTa, TO B 3000B’S3albHUX YXKe
aKUEHT 3MINIYETbCA Ha MPaBO BUMOTH 10 3000B’s3aHOI 0coOH (OOp»HHMKA) BUMHHUTH I€BHI Iii
Ha KOPHUCTh KPEAUTOPA, 3aBISIKU SKHM 0c00a KpeAuTopa OTpuMye 00’ eKT 3000B’s13aHHs. DakTHy-
HO B 3000B’s3aJIbHOMY MPaBOBiTHOIICHHI 0c00a KpemuTopa i3 TphoX MPaBOMOYHOCTEH peaizye
OIHYy SIK OCHOBHY — IPaBO BHMOTH Ta «CyOCHIiapHO» — IPaBO Ha 3aXHCT y pa3i HeBHKOHAHHS
a00 HEeHaJIe)KHOTO BUKOHAHHS OOpPHHKOM CBOiX 00OB’s3KiB. 3BayKarouu Ha OCOOIUBOCTI METOIY
Ta METH 3000B’13aIBHOTO MTPABOBITHOIICHHS, SIKi TIOKJIa/ICHI B OCHOBY IIPABOBOTO PEXKUMY 00’ €K-
Ta 3000B’s13aHHS, IPAaBO Ha BIACHI Jii KpeauTopa 3 IpUBOAY 00’ €KTa 3000B’A3aHHS K Take HE pe-
aNMi3yEThCA.

MeTonoM ik OCHOBOIO, «IIPABOBUM CTPHIKHEMY OY/Ib-IKOTO PAaBOBOTO PEXKUMY 00yMOBIIE-
HUI TPaBOBHH IHCTPYMEHTApIi, 32 JOMOMOTOIO SIKOr0 3a0e3nedyeThesl (PyHKIIOHATBHUN CKIaj-
HUK IIPaBOBOTO PEXKHUMY 00’ €KTa 3000B’I3aJIbHOTO PABOBIIHOIICHHS.

[omoBHUM IPaBOBUM 1HCTPYMEHTOM HPABOBOTO PEXXHMY 00’€KTa 3000B’3aI6HOTO TIPaBO-
BiJTHOIIICHHS €, TIEpII 3a BCE, caMa KOHCTPYKIIisS 3000B’s3aHHs. 30008’ sI3aHHs HAJISAE yIaCHH-
KiB Cy0’€KTUBHUMH TIpaBaMH Ta IOPUINIHAMU 00O0B’SI3KaMH, SIKi TAKOXK BUCTYNAIOTh MPABOBUMH
IHCTpYMEHTaMH, 3aBASKH SIKHM CTOPOHH 1 JOCSTAIOTh METH 3000B’S3aBHOTO IIPAaBOBITHOIICH-
Hs. KpeautopoBi mpaBo BUMOTH HAJla€ MOXIIMBICTh BUMarar BiJl OOp»HHKA BUMHEHHS Ha HOTO
KOPHUCTh MEBHUX il m0J0 00’€KkTa 3000B’s13aHHS. 31 cBOro 00Ky OOp)KHUK 3000B’sA3aHUN Taki
nii BumHuTH. Hemapma e pUMCBKiI IOPHMCTH BKa3yBajM, IO CYTHICTh 3000B’SI3aHHS IOJISTaE
HE B TOMY, 1100 3po0uTH IKUI-HEOYIb MTpeIMeT a00 CEepBITYT HAIINM, a 00 3000B’3aTH 1HIIIOTO
nepes HaMmu, o0 BiH JaB m0-HeOyab, a00 3poOuB, ado Hamas [2, ¢. 203—-204].

Takok 10 HE MEHII BaXKITHUBHUX IIPABOBHX IHCTPYMEHTIB, IO 3a0€3MIE€UYIOTH IIPABOBUHA pe-
KHUM 00’€kTa 3000B’SI3JILHOTO MTPABOBIIHOIICHHS, HAJIS)KUTh ITUBLUILHO-TIPaBoBUi jorosip. 1K
VYkpainu B cT. 626 po3misiiae HOro K IOpUIUIHUHN (DaKT, sSIK O/IHY 13 IMiJICTaB BUHUKHEHHS 30008’ sI-
3aJIbHOTO TIpaBOBiAHOMICHHS. J[oroBip MOXKHA 3apaxyBaTH 10 1HCTPYMEHTIB CaMOPETYTIOBAHHS
B LUBUIBHOMY IIpaBi, [0 Ja€ MOXIIMBICTE CAMOCTIHHO CTOPOHAM BH3HAYUTH NPABOBHH PEKUM
00’€KTa B IIUBLIBHO-TTPABOBOMY 00OPOTI HUISXOM Y3STTA Ha ce0e yUaCHUKAMU 32 BIIACHOIO BOJIEIO
Cy0’EKTHMBHUX TIPaB Ta IOPUAMYHUX 000B’s13KiB. Sk 3a3Hauana 3.B. PoMoOBChbKa, «3aKOH mepecrae
BBXKaTUCS ICTMHOIO B OCTAaHHIHM 1HCTaHII1, OCKUIBKA CTOPOHH MalOTh PaBO BiACTYNHUTH BiA HOTo
MOJIOXKEHb, KOPUTYIOYM HOTO BiAMOBIIHO IO CBOIX iHTEpeciB» [3, c. 42]. Jloroip sik MeBHUH Hpo-
IpaMHO-KOOPAMHAIIHHUIA TIPaBOBHM 3aci0 y CBOEMY 3MICTi MICTUTh IEBHY MPOTrpaMy MOBEIIHKH
roro ctopin. OnmHa 3 0COOIMBOCTEH 3a3HAYCHOT MPOTPAMU TIOJIATAE B TOMY, 1110, HA BiAMIHY Bij
a0CTpakTHUX MojieNiei (ITPHUITKCIB) 3aKOHY (3BEpHEHMX JI0 HEBU3HAUEHOTO, HEKOHKPETH30BAHOTO
KoJia 0ci0) 1010 Xapakrepy i (hopM MOBEIIHKH YITOBHOBaXXEHOI Ta 3000B’s13aH01 0Ci0, JOrOBipHA
Iporpama 3aBXIu KOHKpeTHa. L{g mporpaMa Takok BU3HAYA€ HACTIIBKH K KOHKPETHUX 0Ci0 B TIEB-
HUX YMOBax 4acy i mpoctopy [4, c. 179]. CBoOoza cy0’e€kTiB Ha BHOPSIKOBaHICTh BIIHOCHH Y JI0-
TOBIPHOMY MOPSIKY IIOJI0 IIEBHOTO 00’ €KTa IIMBUILHUX TPABOBIIHOCHH, HA SKUI BCTAHOBIIOETHCS
JOTOBIpHHI TPABOBHH PEXXUM, HE € OE3MEKHOI0 Ta OOMEXKYETHCS y BUIAIKaX, MPSIMO BKa3aHUX
PO IIe B aKTax MUBIILHOTO 3akoHOmaBcTBa (cT. 4 LIK Vkpainn), a Takox y pasi, Ko o00B’s3-
KOBICTB JIJIS1 CTOPIH TOJIOKEHb aKTiB IUBIIHHOTO 3aKOHOJABCTBA BUILIMBAE 3 IXHBOTO 3MICTy a00
13 CyTi BIIHOCHH MiX cTopoHaMu (203. 2 4. 3 cT. 6 IIK Ykpainm).
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Y Mexax 3000B’s13aJIbHIX NIPABOBIIHOCHH 0COONIMBOTO 3HaUCHHS Ha0yBa€e Takuil MpaBOBUit
IHCTpyMEHTapili MPaBOBOTO PEXUMY 00’ €KkTa 3000B’S3aJbHOTO MPABOBIAHOLICHHS, K CIOCOOU
3a0e3reueHHs] BUKOHAHHS 3000B’s13aHHS. METOI TaKUX iHCTPYMEHTIB € 3aXUCT IpaB KPeauTopa
y pa3i HeHaJIe)KHOTO BUKOHAHHS OOPYKHHKOM OCHOBHOTO 3000B’s13aHHs. Takuii 3aXUCT peatizyeTh-
Cs1 3aBJISIKA KOMITEHCATOPHIHM (YHKIIIT, IO € MPUPOTHOIO JIUIsl CIIOCO0IB 3a0€3MeYCHHST BHKOHAHHS
30008’ s13aHHsL. CyTHICTh OCTaHHBO] ITOJISITAE B TOMY, III0 y Pa3i HeBUKOHAHHS YW BUKOHAHHS HEHa-
JIS)KHUM YHHOM OOpPKHHKOM OCHOBHOTO 3000B’SI3aHHS KPEAUTOP 32 OCHOBHUM 3000B’I3aHHSAM Ma€e
MIPaBO KOMIICHCYBATH — «3alIOBHUTH MAaHOBY MPOTAIMHY Y, 10 BHHUKHYJIA Y KPEIUTOPA, 3aBISIKH
00’€exTy 3a0e3medyBanbHOT0 30008’ A3aHHsA. KoMmeHCaTOpHICTh crtoco0iB 3abe3neueHHs] BAKOHAH-
Hs 3000B’s13aHHA 3a0e3neuye 30epekeHHs (He MOTipIieHHs ) MAaifHOBOTO CTAaHOBHUINA KPETUTOPA.

YV HayKkoBiif JiTeparypi 3aJIMIIa€ThCs JUCKYCIHHIUM NMUTaHHS cepu 3aCTOCYBaHHS CIIOCO-
0iB 3a0e3IeueHHsT BUKOHAHHS 3000B’13aHHS SIK IHCTPYMEHTA B 3000B’s13aIbHUX IPABOBIIHOCHHAX
[5, c. 55-71]. 3 omHOTO OOKY, OLIBIIICTH HAYKOBIIIB, TOCHIHKYIOUH BKa3aHy MpoOJIeMaTHKy CIOCO-
01B 3a0e3MeueHHsI BHKOHAHHSI 30008’ sI3aHHSI, CXOIUTHCSI B TOMY, 1110 OCTaHHI MOXKYTh 3aCTOCOBYBa-
THUCS JIMIIE JI0 3000B’s13aHb, sIKI BAHUKAIOTh Ha MiICTaBi JOTOBOPY, 1 HE MOXKYTh 3aCTOCOBYBATHCS
JI0 3000B’s13aHb HEJOTOBIPHOTO XapakTepy. Ta i Ha MpPaKTHIll BHUIAJKIB 3aCTOCYBaHHS CIOCO0IB
3a0e31e4eHHs] BUKOHAHHs 3000B’13aHHSA 10 HEJJOTOBIPHHUX 3000B’13aHb HE TPAIUISETHCS. 3 1HIIIOTO
00Ky, SIKIIIO TUBUTHUCS Ha 110 Mpo0ieMy B 3aKOHOJABUYOMY ACIEKTi, TO MOJIOKEHHS MPO CIocodu
3a0e3mneueHHs MicTAThes B T 49 «Crnocobu 3a0e3rneueHHs] BUKOHAHHA 3000B’sI3aHHS», SKa Ha-
JeXuTh 10 po3d. I kH. V «3aranbHi NONOKEHHS PO 3000B’A3aHH», IO BKa3y€e Ha MOXJIMBICTb
3aCTOCYBaHHS CHOCOOIB 3a0€3MeUeHHs K 0 AOTOBIPHUX, TaK i JO HETOTOBIPHHUX 3000B’S3aHB.
[Ipote, 3Bakaro4n Ha TPABOBY MPHPOLY HENOTOBIPHMUX 3000B’S3aHb i PETYIIOBAHHS OCTaHHIX
BHKITIOYHO B IMITEPATUBHOMY 3aKOHOJIABUOMY TIOPSIJIKY, 3aCTOCYBaHHS CIIOCOOIB 3a0e3MeueHHs €
MOJIMBHM, SIKIO IIe MPsIMO Oy/e mependadeHo o0 OKPEMOTo HEeOTOBIpHOTO 3000B’sI3aHHS.
SKII0 K ySIBUTHU CUTYAIIIFO, KOJIM BUKOHAHHS HEIOTOBIpHOTO 30008’ s13aHHsI Oy/ie 3a0e3eueHe Ms-
XOM YKJIaJICHHS IOTOBOPY TPO 3a0e3I1eUCHHs] BUKOHAHHS, TO B IIbOMY pa3i Iie Bke Oy/e JoroBipHe
PETYIIOBaHHS.

o iHcTpyMeHTiB, 110 3a0e31e4yIoTh npaBOBI/II‘/'I pexxuM 06’ exTa 3000B’I3aJILHOTO IPABOBII-
HOIICHHS, MOJKHA TAKOX 3apaxyBaTH 3000B’s13aJ1bHI CIIOCOOH 3aXHCTY. XapakrepHuMH 0co0IMBOC-
TSIMH BKa3aHOTO IHCTPYMEHTApIiIO € Te, III0 BOHU MAIOTh BITHOCHUH XapakTep 1 3aCTOCOBYIOTHCS
JI0 KOHKPETHO BH3HAYEHOT 0COOH B 306OB si3aHHI. 3000B’A3aJIbHI CIIOCOOW 3aXKUCTy MOXYTh OyTH
SIK YHIBEpCaJIbHI, SIKi 3CTOCOBYIOThCS HE JIHIIE B 3000B’A3aIbHUX MPABOBITHOCHHAX (HAITPHKIIA],
BiJIIKOXyBAaHHS LITKOJH), TaK i Ti, IO XapaKTEpHi JIUIIE IS TPAaBOBITHOCHH 3000B’I3aI6HOTO Xa-
paxtepy. o 3000B’s13a1pHNX CIIOCO0IB 3aXUCTY MOXKHA 3apaxyBaTH, 30KPEeMa, Taki, SK BUKOHAHHS
00pxKHHUKOM 000B’SI3Ky B HATypi, 3MiHAa YMOB JIOTOBODY, PO3ipBaHHS A0roBopy Tomio. Crerians-
Hi 3000B’s13aJIbHI CMIOCOOU 3aXMCTY, 3BaKAI0YH HA OCOOIMBOCTI MEBHOTO BHIY 3000B’SI3aJIBHOTO
MIPaBOBITHOIICHHS, MOXKYTh BU3HAYATUCS CIICI[IaIbHIMHU 3aKOHOJABYMMU MOJOKEHHAMH. 30Kpe-
Ma, Y pa3l npoJaxy HOKYIILIO ToBapy HeHanexHoi axocti (cT. 708 LUK Ykpainu) Bumaratu Biza
mponaBus abo BUTOTOBIIOBaYa OE30IUIATHOTO YCYHEHHS HEIONIKIB TOBapy a0o BiIIIKOTyBaHHS
BUTPAT, 3IHCHEHUX ITOKYIIIIEM 91 TPETHOI0 0c00010, Ha X BUIpaBiIeHHs Toulo. HasBHICTE Takoro
THCTPYMEHTApIil0 TMPABOBOTO PEXUMY 00’€KTa 3000B’S3aJILHOTO MPABOBITHONICHHS, SK JOTOBID,
HaJla€ MOXKJIMBICTh CTOPOHAM Yy JIOTOBOPI CAMOCTIHO BU3HAYATH CIICIiaibHI 3aCO0H 3aXUCTY IPaB,
Oepyd4H JI0 yBaru pupoay Ta OCOOIUBOCTI TOTO YH 1HIIOTO TOTOBIPHOTO 3000B’A3aJIbHOTO MPaBO-
BIJIHOIIIEHHS.

OcobnuBocTi (hYyHKLIOHYBaHHS MPAaBOBOTO PEXUMY 00’€KTa 3000B’A3aJbHOIO MPaBOBiJI-
HOLICHHS 3a0€3MeuyeThCsl 3aBISAKH CICIM(IYHAM NpUHIUIAM 3000B’I3aIbHOTO MpaBa. BoHu €
HEBIJI’€MHOIO YaCTHHOIO 3acaj IIMBIIBHOTO MPaBa, MOCIAAI0Th 0COOIHBE MICIIe B CHCTEMI IIPHHIIU-
TiB TIpaBa, BUCTYIAIOTh «IIPOMIXKHOIO JIJAHKOIOY» MIX Tally3eBUMH MPUHIMIIAMH IIUBUTFHOTO TIpaBa
Ta IHIIMMH HOPMaMH, SIKi PeTyJIIOI0Th BIIHOCWHH, 110 BUHUKAIOTH 3 OKPEMHUX BHUJIIB 3000B’S3aHb
[6, c. 15-16]. CucTeMa MPUHIUIIB 1HCTUTYTY 3000B’SA3aJBHOTO TpaBa Ma€ i€papXidyHHN Xapak-
TEp 3 OISy Ha CKIIAJHY CTPYKTYPY IHCTHTYTY 3000B’s3aHb. [IprHIIMTIN 30008’ A3a5HOTO MTpaBa
MOXKHa Kiacu(ikyBaTW Ha 3arajibHi Ta CIHeliajibHi. 3arajpHi — 1€ Ti, 0 € OCHOBOIOJIOKHUMH
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JUIS PETYIIIOBaHHS BCbOTO 1IHCTUTYTY 3000B’s13a1bHOT0 NpaBa. CrielianbHi — e Ti, 10 BU3HAYAIOTh
0COOJMBOCTI OKpEMOi IpyIu 3000B’A3abHUX NPABOBIAHOCHH, 30KpeMa MPUHLMIIN cepu I10ro-
BipHHX 3000B’s13aHb i HEJJOTOBIPHUX 3000B’I3aHb.

Jo 3araipHUX MPHUHIIMIIIB IIPABOBOTO PEKUMY 00’ €KTa IUBLUITEHOTO ITPABOBITHOIICHHS Tpe-
0a BiTHECTH NMPHUHIIWITH, IO CTOCYIOTHCSI BHKOHAHHS 3000B’ I3aHH, 30KpeMa IPHHITHIT HAJEKHOTO
BHKOHAHHS Ta MPHUHIMI PEaIbHOTO BUKOHAHHS 3000B’s3aHHS (BUKOHAHHS B HaTypi). 30Kpema,
A.A. Bonoc 1o npuHIHIB 3000B’S3aJIbHOTO MPaBa TaKOXK 3apaxOBY€ 3aXHCT CIAOKOI CTOPOHH
B 3000B’s13aHHi, cTabiIIBHICTH 3000B’sI3aHHS, 3aXUCT MPAB KPEAUTOPA, 3aXUCT OOP’KHHKA, EKBiBa-
JIGHTHICTH TOIIO [6, C. 9].

Jo crneuianbHUX NPUHLHUIIIB chepu 3000B’S3JIbHUX BITHOCHH, 10 BUHUKAIOTh HA IIiJ-
CTaBi JOTOBOPY, TpeOa BiHECTH MPHUHIMI CBOOOAM noroBopy (ct. 3, 627 LK Ykpainm), sikuii €
OCHOBOIIOJIOXKHAM HE TiJIBKH IUIS JOTOBIPHUX 3000B’s13aHb, aje U JJIs BChOTO IHUBUIBHOTO MpaBa.
Bapro 3a3HaunTH, 1110 BKa3aHU IPHHIAI € HE TUTBKU (PyHIAMEHTAIEHAM MTPUHIUIIOM [IHBUTEHOTO
MpaBa, IHCTUTYTY 3000B’sI3JIbHUX MIPABOBIAHOCHH, ajie i HAHOUTBIII ICKPABUM BTIUICHHSAM METOIY
JUCIIO3UTUBHOCTI — PIBHOCT] YYaCHUKIB IIMBUTLHUX PABOBITHOCHH. J{0 crieIialbHUX PUHITHITIB,
30Kpema i3 3000B’A3aHb 13 BiAMIKOMYBaHHS IIKOJH, IO MPOIVISIAI0THCS B OCHOBHUX MPUTAMaHHUX
fomy imesix, C.H. Ilpuctyna 3apaxoBye NPHUHIUI T'€HEPATBHOTO ACTIKTY Ta MOBHOTO BiJIIIKOAY-
BaHHS 3aBJIaHOI KoM Tomo [7, ¢. 721].

3araibpHi MOJIOKEHHS K €JIEMEHT IPAaBOBOI0 PEXUMY 00’ €KTa 3000B’13aIbHOTO MPaBOBiI-
HOLLIEHHS 3HaiuumM cBoe BimoOpaxkeHHS B po3d. I kH. V LUK Ykpainu, skuil Tak i Ha3UBa€ThCA
«3araipHi TOJI0XKEHH TIPO 3000B’I3aHH. 3arajbHi MOJOKEHHS PO 3000B’I3aHHS BH3HAYAIOThH
MOHSATTS 3000B’sI3aHHS, IO Ja€ MOXKIMBICTh BU3HAYNTH IIPABOBUI MEXaHi3M 3000B’s13aHHS SIK iH-
CTPYMEHT IIPaBOBOTO PEXXUMY 00’ €KTa 3000B’3aJIbHOTO NPaBOBiIHOIIECHHS. TakoX 3araibHi mo-
JIOXKCHHSI BU3HAYAIOTh MIPABOBUH CTATyC Cy0’ €KTiB 3000B’13aIbHOTO TPABOBITHOMICHHS, MOPAIOK
iX 3aMmiHM, IiACTAaBH IPUIHUHEHHS 3000B’S3aHHS], MPABOBi HACTIAKU MOPYIICHHS 3000B’S3aHHS,
BiJIMOBIIAJIBHICTH 32 IOPYIICHHS 30008’ s13aHHA. OKpeMa yBara MpUAUISETbCS CriocobaM 3abe3re-
YeHHS BUKOHAHHSA SIK IHCTPYMEHTaM 3aXHCTy MaHOBHX IHTEpeciB KpeauTopa. BapTo 3a3HaunTH,
o crocobam 3a0e3nedeHHs] BUKOHAHHS 3000B’13aHHS MIPUCBAYEHO HE TiNBKH OKpeMi IJIaBH, L0
BHU3HAYalOTh PAaBOBUI PEXXHUM TOTO UM 1HIIOTO crioco0y 3abe3MnedeHHs, ajie i 3arajbHi MOJI0KeH-
HS PO cIocoOu 3a0e3MeueHHs] BUKOHAHHS 30008’ s13aHH. Lle moB’s13aH0 3 THM, IO TOU MEpertiK
croco0iB 3a0e3neveHns, sikuil BusHayeHnid y 11K Ykpainu, He € BHUEpIHUM, 1 3a CleliaTbHAM
3aKOHOJIaBCTBOM a00 3a JIOMOBJICHICTIO CTOPiH y JIOTOBOPi CTOPOHU MarOTh MOXIJIMBICTh Tiepenoa-
YUTH 1HIII CIOCOOH 3a0e3NeueHHS] BUKOHAHHS 30008’ I3aHHSI.

HeszBakatoun Ha Te, mo «3arajbHi MONOXKEHHS MPO 3000B’S3aHHS» MAIOTh 3arajbHUI
XapakTep 1 MOBHHHI PO3MOBCIOMKYBAaTH CBOIO 0 Ha BCi BUAM 3000B’S3aJbHHUX MPaBOBIIHO-
CHH, CHOTOJIHI € CIIPHUM 3aCTOCYBaHHS JIESKUX 3arajlbHUX IMOJIOKEHb. 30KpeMa, 1€ CTOCYEThCS
3actocyBaHHA cT. 625 LIK Ykpainu «BianoBigalbHICTh 3a MOPYLIEHHS IPOLIOBOTO 3000B’ I3aHHS»
JI0 HEJOTOBIPHUX 3000B’sA3aHb (30KpeMa, MEMIKTHUX). Y pi3HI YacH MO3UINS BHUINOI CyI0BOI iH-
CTaHIII 3 BKa3aHOTO NMUTAHHS 3MiHIOBaJacs, IPOTe BapTo moroxutucs 3 Bemmkoro [anaroro Bep-
xoBHOTO Cyqy, sIKa y CBOil MOCTaHOBI 3a3Haumia, mo cT. 625 LK Ykpainu po3mimena y posa. |
«3arajpHi MOJOXKEHHs Tpo 30008’ si3aHHsM» KH. V 1K VYkpainu. Tox npummcu posa. I ka. V 1K
VYkpaiHu MOMUPIOOTHCS K Ha JOTOBipHI 30008’ s13aHHs (migpo3a. 1 posn. 111 ka. V LK Vkpainn),
TaK 1 Ha HEJIOTOBIpHI (JenikTHI) 30008’ s13aHHs (miapo3n. 2 po3a. Il ka. V LK VYkpainu). Otxe,
y cT. 625 11K Ykpainu BU3HA4YEHO 3arajibHi IpaBuia BiIIOBiAAaTbHOCTI 32 MOPYIIEHHS Oyab-SKOTO
TPOIIOBOT0 3000B’sI3aHHS HE3AJICXKHO BiJI MiJCTaB HOro BUHUKHEHHs. [Ipunuc 1iei ctaTTi momm-
PIOIOTBCS Ha BC1 BUAM TPOLIOBUX 3000B’s13aHb, SKIIO 1HIIE HE MepeadaueHo J0roBOpoM ado crieli-
QIFHIMHU HOPMaMU 3aKOHY, SIKUH PETYITIOE, 30KpeMa, OKpeMi BHIU 3000B’s13aHb [§].

3 ommimy Ha Te, M0 cdepa perymoBaHHA IHCTUTYTY 3000B’S3aJIFHOTO IIpaBa € TOCHTh
3Ha4yHOW0, 11K Ykpainu B KH. V BWALUISE B BEJNWKI Tpynu 3000B’SI3aHb 3aJICKHO BiJl ITiJICTaBH
BUHUKHEHHS: JOTOBIpHI Ta HeloToBipHi. Lle mae mpaBo TOBOPUTH PO iCHYBaHHS B MEXaX 1HCTH-
TYTy 3000B’I3aJIHOTO IIpaBa IBOX MPABOBUX PEKIMIB — JOTOBIPHOTO Ta HEAOTOBIPHOTO, B paMKax
SIKUX (POpMYIOTBCS TIPABOBI PEXXUMH OKPEMHX PI3HOBHUJIB JAOTOBIPHUX 1 HEZOTOBIPHUX 3000B’s-

~alh S




ITPABO I CYCIHII/IBCTBO Ne6/2018

3aHb (HANpHUKJIAJ, IPAaBOBUIM PEXUM AOroBopy KymiBmi-mpomaxy (ri. 54 LIK Ykpainu), mpaBuii
pexuM 3000B’s13aHb 13 PATYBAHH 310pOB 4 Ta KUTTA (Hi3MUHOI 0cOOH, MaiiHa (i3uyHOi ab0 1opu-
quuHoi ocobu (1. 80 LUK Ykpaium).

L1i 1Ba MpaBOBI PEXKUMHU B MEKaX IMPABOBOTO PEKUMY 00’€KTa 3000B’A13a7IbHOTO MPABOBII-
HOIIIEHHSI JICTIO Pi3HATHCS MK CO0010. 30KpeMa, IMiJICTABOI0 BUHUKHEHHS IOTOBIPHOTO MPaBOBOTO
PEXHMY € JIOTOBIp, & HEMOTOBIpHUX 3000B’s13aHb — IOPUIUYHI (DaKTH, 1[0 HE € JIOTOBOPOM, aje
3 SKHMH 3aKOH ITOB’5I3y€ BUHUKHEHHS 3000B’s3aHHS. 3Ba)KalOUHW Ha MPABOBY MPHUPOILY JIOTOBOPY
SK IIPABOBOTO IHCTPYMEHTY, ()OPMYBaHHS ITPABOBOTO PEKUMY 3a0€3MEUYETHCS 3aBIISKH K JIHCIIO-
3UTHBHUM HOpMaM, TaK 1 iMIIEpaTUBHUM. Y CBOIO Yepry, Ui MIPaBOBOTO PEXHUMY HEIOTOBIPHUX
3000B’s3aHb IPABOBI HOPMHU XapaKTEPU3YIOTHCS IMIIEPAaTUBHICTIO TOILO.

BucnoBku. OTxe, MpaBoBUil peskuM 00’ €KTa 3000B’S13aILHOTO MPAaBOBIAHOIIEHHS B paM-
KaXx IPaBOBOTO PEXKUMY 00’ €KTa IUBLUTEHOTO MPABOBITHOIICHHS MA€ CBOIO CIIEHU(IKY, IO BUSBIIS-
€TBCSI B METOI PETYINIOBAHHS, IPHHIINIIAX, IPABOBHUX 3ac00aX i 3araJbHUX IOJOKEHHAX. Y CBOIO
qepry, 1e A€ MOXKIIMBICTh BHPI3HATH chepy MOPSAIKY peryitoBaHHS 00’€KTa 3000B’S3aJBHOTO
MPAaBOBITHOIICHHS TIOMDK 1HIIMX Y paMKax perylltOBaHHS BiJHOCHH, SIKi OXOILTIOIOTHCS MpeaMe-
TOM IIMBLIBHOTO TIPaBa.
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