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. OKPEMI OCOBUCTI HEMAWHOBI ITPABA
TA IX IPABOBE PETI'YJIIOBAHHS B HUBIJIICTUYHOMY HNPOLECI

VY crarti nocniz[myeTLc;{ MIPaBOBE PETYINIOBAHHS OKPEMHUX OCOOMCTHX HEMalHO-
BHX TIpaB y I_II/IBIJIICTI/I‘IHOMy npouem ABTOp 3a3Havae, Mo 0araro 0COOMCTHX He-
MaHOBHX IPaB MICTATH IIUBUTICTUIHI Hpouecyaan HpaBOMOqHOCTl 11X 3mificHeH-
HSl TIOJIATAE y BAMHEHHI MPOIIeCyalbHHUX 32 CBOIM 3MICTOM JIiii.

Knrouosi cnosa: ocobucmi nemaiiHosi npasa, yusiiicmudunuil npoyec, Homapi-
anbHUll npoyec, GUKOHAGUULL NPoYec.

B cratee uccnemgyercs mpaBoOBOE PETYIUPOBAHUE OTACIBHBIX JUYHBIX HEUMY-
IECTBEHHBIX NPaB B IHUBHJIMCTUYECKOM TIpollecce. ABTOpP OTMEYAET, YTO MHOTHE
JUYHBIC HEWMYIICCTBEHHBIC TIPaBa COJEPKAT UBHUIUCTHYECKUE IMPOIIECCyaThbHbIC
MPABOMOYHS, U WX OCYIIECTBICHNE 3aKIIIOYACTCSI B COBEPIICHUHU TPOIECCYaTbHBIX
110 CBOEMY COJICPKAHUIO IEUCTBUM.

Kniouesvie cnoea: nuunvle neumyujecmeeHuvie npasd, YUGUIUCMUYECKUL npo-
yecc, HOMAapPUaIbLHLILL NPOYeECcc, UCHOTHUMENbHBIU NPOYecC.

The article investigates the legal regulation of certain individual non-property
rights in the civilistic process. The author notes that many individual non-property
rights include civilistic procedural powers and their realization is to commit proce-
dural in its content action.

Key words: individual non-property rights, civilistic process, notarial process,
executive process.

Beryn. JlocnipkeHHS 0COOMCTUX HEMAHOBUX MPaB JIUIIE 3 OISy MaTepialbHOTO TpaBa
Oyze He MOBHUM, HEOOX1THO MPUUTUTH yBary HeMailHOBUM NPaBOBIAHOCHHAM Y IIUBITICTUYHOMY
npoueci. AKTyaJlbHUM MUTAHHSIM CbOTOACHHS € BUSBJICHHS I YCYHEHHS HE/IOMIKIB Y BPETy/ItOBaH-
Hi BITHOCHH, 5IKi I10B’sI3aH1 3 OXOPOHOIO Ta 3aXMCTOM OCOOMCTHX HEMaHOBHX NpaB (Pi3UUHUX Ta
FOPHIMYHHX OCI0 Yy HOTaplanLHOMy Ta BUKOHABYOMY IIPOIIEC.

3 TOTIISITY MaTeplaJ'ILHOFO TpaBa aCTIeKTH OXOPOHHU Ta 3aXHCTY HEMAifHOBHX MpaB TOCTi-
JKYIOTh Taki HaykoBIl, sik: B.O. KoxkeBHukosa, P.O. Credanuyk, JI.B. ®emrok Ta iHmi. Oxpemi
ACTICKTH OXOPOHM HeMaliHOBHX npaB BuB4aroTh C.5. Dypca, €.1. binozepcrka. Bomnouac npobiie-
MAaTHKa 3aJTUIIAETHCS, OCKITBKH IPYHTOBHOTO JOCIIHKCHHS TTPABOBOTO PETYTIOBAHHS 0COOMCTHX
HEMafHOBHX NPaB y HUBLUIICTUIHOMY ITPOIIECi HEMAE.

IMocTraHoBKka 3aBaaHHsA. MeTOIO CTATTi € aHaJIi3 MPABOBOTO PETYNIOBAHHS B IIMBITICTHY-
HOMY IpOlLeCi TaKUX HEMailHOBUX IPaB, sIK MPaBo (hi3n4HOi 0coOU Ha BIACHE 300paKeHHS, IPABO




Husinicmuxa

Ha iM’s Ta HOTO BUKOPHCTAHHS, IIPaBO HA MOBAry JI0 YECTi Ta TiAHOCTI Ta MPAaBO HA OXOPOHY 3710-
POB’s, HUHI Il MUTaHHSA HaOyBaIOTh aKTYyaJbHOCTI Ta 3aJIMIIAIOTHCS BIIKPUTUMH, OCKUIBKH OCTa-
TOYHO HE BHPIIICHI.

Pesyabratn nocaimkenns. [IpaBo (isnmuHOi 0ocoOM Ha BIacHe 300pa)KeHHS K OCOOH-
cTe HeMaifHOBe mpaBo (hi3WYHOI 0COOM € HEMOCTATHRO BPETYIhOBAHHM Y YHMHHOMY LUBLIEHOMY
3aKOHOJIABCTRI, 1110 3a3HAYAETHCS B HAYKOBIiH siteparypi [1, ¢. 351]. 3araiom 1ie paBo Bperyiibo-
BY€EThCS HE TIISIXOM BH3HAYCHHS ITPABOMOYHOCTEH, 0 iX Mae (i3uvHa ocoda, a uepe3 BPeryIo-
BaHHS MHUTAHHS 3aXHUCTy iHTepeciB (i3uuHOi 0cOOM IiJ Yac MpoBeAeHHS (OTO-, KiHO-, Tele- Ta
Bizeosiiomok (ctT. 307 LuBinbHoro konekcy (mani — LIK)), a Takox mpaBa Ha 0cOOHCTI manepu
(ct. 303 LIK) Ta oxopoH#u iHTepeciB (hizumuHOi 0cobu, sika 300paxkeHa Ha pororpadisx (ct. 308 LIK).
i HOpMH, $SIK 1 3arajoM MpaBOBE PETrYNIOBaHHS MUTaHb 3aXUCTY i 0XOpoHU (Pi3uuHOi 0CcOOM Ha
BJIACHE 300paKeHHs, PO3IIIAAIOThCA SIK rapaHTii peanizauii 6ararbox 1HIIMX 0COOMCTHX HeMaii-
HOBHX IIPaB, SK-OT MpaBo Ha iHauBigyanbHicTh (cT. 300 LK), mpaBo Ha 0COOHCTE KUTTS Ta HOTO
taemuuio (ct. 301 1K), npaBo Ha moBary o rigHocti Ta gecTi (ct. 297 1K), npaBo Ha HemoTop-
KaHHICTh JToBoi pemyTarii (c1. 299 1K) oo [2, ¢. 516].

3 omsAmy Ha MpeAMET HAIloro AOCHTIPKCHHS ITOCTAa€ MUTAHHS, HACKUTBKHU MTOJIOKCHHS IIH-
BUTLHOTO 3aKOHOJABCTBA IIOJI0 3aXKCTY MpaBa (hi3MUHOi 0COOM Ha BIIACHE 300pakeHHS Y3TOJKCHI
3 TIOJIOKEHHSIMH IIUBUTICTUYHOTO MPOIECYaTbHOTO 3aKOHOJABCTBA, SIKE BPETYJIbOBYE MOKIIMBICTD
3HIMaHHS (Hi3MYHOI 0co0u B mporieci Ha (HOTO-, KiHO-, TeJe- UM BiJCOIIIiBKY. Sk BOauaeThcs, MH-
TaHHsI 3aXUCTY 1HTEpeciB (hiznyHOT 0cO0H Mix yac MpoBeICHHS (POTO-, KIHO-, TeNe- Ta Biie03HOMOK
y LMBUIBHOMY MPOLECI BPErYJIbOBYETbCSA YepPe3 BITHOCHHU, 10 CTOCYIOThCS MPOBEIEHHS B 3aii
CYIOBOTO 3aciiaHHsi (oTo-, KiHO-, Tejle- Ta BiI€03HOMOK, TPaHCIIOBaHHSA CYIOBOTO 3aciaHHs
o TenebayeHH0. SIK 1 13 MPaBoOM Ha OCOOMCTI MarepH, 11l BiIHOCMHNA BU3HAYAIOTh CYTHICTh MPUH-
IIUITY IJIACHOCTI Ta BIAKPUTOCTI CYZJOBOTO PO3IIISIIY.

OTxe, 3rijHo 13 4. 1 ct. 307 LK, ¢iznuna ocoda Mmoxke OyTH 3HsATa HA (OTO-, KIHO-, TeJle- UM
BiJICOTIJTIBKY JIMIIE 32 ii 3ro/10r0. 3roga 0coOu Ha 3HIMaHHS 11 Ha POTO-, KIHO-, TeJle- UM BiJCOTUTiB-
Ky MPUMYCKAETHCS, SKIIO 3HOMKH MPOBOSTHCS BIIKPUTO HA BYJIHI, HA 300paX, KOH(EPEHIIAX,
MITHHTaX Ta IHIINX 3aX0Jax IMyOIiqHOro XapakTepy. 3rifHo i3 4. 4 cT. 7 L{uBiapHOTO mporecyatb-
Horo kozaekcy (mani — LIITK) Ykpainu, ocodu, mpucyTHI B 3aJ1i CyI0BOTO 3aCilaHHs, MPEICTaBHUKH
3ac00iB MacoBoi iHpopMallii MOXKYTh IPOBOAMTH B 3aJIi CYIOBOTO 3acifaHHs (POTO3HOMKY, Bieo- i
ayaio3anuc 13 BUKOPUCTAHHSAM IMOPTaTUBHUX Bi€O- Ta ayJlOTEXHIYHHUX 3ac00iB 0e3 OTpUMaHHs
OKPEMOTO JT03BOITY CYLY, aJle 3 ypaxyBaHHSIM 00MEKEeHb, BCTaHOBICHUX MM Kogekcom. Bogrouac
neski monoxkeHHs cr. 7 LIIK € siBHO cymepedHuMH, 30KpeMa, BapTO 3BEPHYTH YBary Ha TaKUH
¢dparmeHT (4. 12): «SIKImo mijg yac 3aKpUTOro CyJA0BOTO 3acijiaHHs Oy/ie BCTAaHOBJICHO, M0 1H(Op-
Martis, s 3a0e3nedeH s HePO3TOIOMISHHS SIKOT PO3IVISII CTIpaBu a00 BUMHEHHS OKPEMHX TIpOIie-
CyaJIbHUX il BiJOyBalMCs B 3aKPUTOMY CYJIOBOMY 3aCifiaHHI, BKE € IyOIiYHO JOCTYITHOI <...>,
CYIl TIOCTAHOBJISIE YXBAITy PO MONATBIITUN PO3IIS CIIPABH Y BIIKPUTOMY CYJIOBOMY 3acillaHHI».
ToOTo B Takiii cutyartii HoTpiOHO 3’ICOBYBATH, XTO 1 IKUM YHMHOM MOPYIIHUB IPABHUIIO PO 3aKPUTE
CYJIOBE 3aCiZJaHHsI, 70 SIKMX HACJiAKIB TaKe MOPYIICHHS MPU3BEIIO, 30KPEMa, UM HE BBAXKAIOTh CTO-
pOHU CBOi HEMaHOBI MTpaBa MOPYILIEHUMHU TOLIO, CY/] BCyIIepey JIOTilll BBa)KAE MOPYILIEHHS JOIY-
CTHMMM 1 ii/ie Ha MoJjabliie NOPYLIEHHS MPpaB CTOPiH. 3 TaKuM nosoxkeHHsM 4. 12 ct. 7 LIIK moro-
JUTUCS] HEMOKIIUBO, 1 HOT0 HEOOX1THO BUKITIOUUTH i3 HOPMHU. 3aMiCTh I[OTO, Ha HAITY TyMKY, CyA
Ma€ 3’sICOBYBATH MO3MIIFO CTOPIH MO0 I[OTO, 1 JIKIIE 33 HASSBHOCTI 3rOJIU Ha I1e 0ci0, sKi OepyTh
Y4acTh y CIIPaBi, MOXKE TPOJIOBKHUTH PO3MIIS]] CIIPABH Y BIIKPUTOMY CYIOBOMY 3acifanHi. ToOTo
3aKOH HE MOBMHCH CIIIYBATH 3a MIPABOIOPYIICHHSM, a Ma€ BCTAHOBIIIOBATH CAHKIII] 3a HUX. ToMy
aBTOP BBAXKAE, 10 32 PO3TOJIOIIEHHS 000010 iH(popMaIlii, sika cTasa i BiOMOO 111 4ac po3TIIsay
CIpaBH B 3aKPUTOMY CyJI0BOMY 3aCiiaHHi, 10 Hel Ma€ 3aCTOCOBYBATHUCS BiJITIOBIJAIbHICTh y BUTJISA-
Il mtpady, a TakoXkK y 3aKOHI Mae OyTH mependayeHa KoMIeHcallis 3aB1aHoi cTopoHaMm abo OfHiH
13 HUX HEMaHOBOI IIKOJIH.

[NopiBHsTBHUI aHAII3 3a3HAYCHUX MTOJIOXKEHb 3aKOHOIABCTBA ITOKA3YeE, M0 IHBLTLHO-IIPABO-
BE PETYJIIOBAaHHS IIMX BIJHOCHH JIOITYyCKa€ 3HIMAaHHSI 0COOU Ha (OTO-, KIHO-, TeJie- UM BiJCOILTiBKY
HABITb 3a BIJICYTHOCTI 11 3rOJTH, SIKIIO BOHO MPOBOJANUTHCS BIIKPHUTO, 30KpEMa, Ha 3aX0/1ax MyOIi9HOro
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xapakTepy. Llinxom Oe3cripHUM BUIMISIA€ TBEPAXKEHHS, 1[0 CyAOBE 3aCiaHHA 1 € TaKUM 3aX0J0M
myOIiYHOTO XapakTepy, OTXKe, 3rofa ocodu Ha 3HIMaHHA ii B CyJI0BOMY 3aCillaHHI MPUITYCKaIacs.
Buxomsum x 13 pouni CyHJacHux 3aco0iB MacoBol iH(popMaIlii, sKi TPUBEPTAIOTH yBary cycninLCTBa
JI0 HAWBKITUBIIIAX MOMIH, 8 TAKOX POJTi cyny y BperymoBaHHl THUX YH IHIIHX TPaBOBUX cmyaum
MTO3UTHBHUM SIBHIIIEM BapTO BBaKATH (POTO- 1 KiHOZHOMKY, BiI€03aIUC TOIIO, 1 TyT Mae JIOMiHyBaTH
THTEpeC CyCITUIBCTBA MO0 IPOTHIIT 3TI0BKHUBAHHIO IPaBaMU 3 00Ky cyy abo ofHIET 3 0ci0, sika Oepe
yUacTh y CIpaBi i He 0akae po3roJocy, OCKUILKH ii pojib y IIbOMY CyJI0BOMY Tipolieci HeraruBHa. Cy-
JIOBE 3aCiJJaHHs € MYOJIYHUM 3aX0JI0OM, Y pa3i POBEACHHS BiIKPUTOTO CY/IOBOTO 3aCiIaHHS KOXKHUH
BIIPaBi 3/[ICHIOBATH HOTO 3aIHC, SKIIO I1e HE 3aBayKae HOro MpoBEICHHIO.

OueBUIHUM TaKOX € T€, II0 B IUBUTICTUYHOMY MpOLECI MUTAHHS peaizallii, 3aXUCTy YU
OXOPOHHM 0COOMCTOrO HEMaHOBOTO MpaBa (i3MuHOi 0cOOM Ha BIACHE 300pa)KEHHS CTOCYETHCS
TAKOXXK 3aKOHOJ[ABUYO BU3HAYECHOI MOXIHMBOCTI (pikcallii IMUBUTICTUYHOTO TPOIECY TEXHIYHUMHU
3acobamu (TpoBeneHHsT (POTO-, BiICO3HOMKH). 3HAUHIUMU HEHONIKAMH, a (PAaKTHYHO IITKOBHTOO
1 BIJICYTHICTIO XapaKTepu3yeThes (DiKcallis TEXHIYHUMHU 3ac00aMH HOTApiaJIbHOTO MPOIIECY, 0
HEOJTHOPA30BO 3a3HauajiM BUCHI, & TAKOXK BIJICYTHICTh periiaMeHTaIlii BUKOpHCTaHHs (oTo-, Bije-
03MOMKH y BUKOHABUOMY IIPOBA/KEHHI, /I TICHXOJOTIYHE HANpPYKEHHS JOBOJI YacTO € 3HAYHO
OUTBIIMM, HIXK Y IMBUTBHOMY TIPOIIECi TOIIO.

He3sBakaroun Ha 3HAYHUN PO3BUTOK HOTAPiaIbHOTO MPOIIECYAILHOTO 3aKOHOAABCTBA, III0/I0
¢ikcanii mporecy >KOAHUX KPOKiB 3po0seHo He OyI1o.

Brepiie B Hay1i mUTaHHS MPo HEOOXiAHICTH (pikcarii HOTapianbHOTO MPOLECY TEXHIYHUMU
3acobamu nmopymmwia C.5. @ypca Ha mpUKIazil TAKOTO HOTAPIAILHOTO POBAIKCHHSI, SIK MTOCBI/I-
yeHHs 3amnoBity [3, c. 62], a po3Bunyna €.1. binoszepcbka. 30KkpeMa, OCTaHHS 3alpoIlOHYyBasa
MPOBOIUTH (HIKCAIliF0 HOTAPIATBLHOTO MPOIIECy 3a JOMOMOTOK PiI3HUX BHIIB (ikcallil: aymiodikca-
i, 7151 SIKOT MPOTIOHYETHCSI BUKOPUCTOBYBATH TUKTO(GOHHU 3 MiKpOKaceTaMu; Bijieodikcarlii 3 BUKO-
PHUCTaHHSAM Oy/Ib-SIKMX BiJIeOKaMep, IO MAlOTh MOPTH JIIS 3’ €THAHHS 3 KOMIT FoTepoMm [4, ¢. 203].
Sx 3a3nauae C.S5. @ypca, 3 MeTor0 HaaHHS (iKkcallii HoTapiaJbHOTO Mporecy opilifHOro 3HAYCH-
HS Ta 3 ypaxyBaHHIM IPHHIUITY €IMHOT HOTapialbHOI MporecyaabHol hopMu mponeaypa dikcarii
Mae OyTH 3aKOHOJABYO 3aKpilyIeHa, X04a HUHI HeMae MePenIKo/ A1 (hikCyBaHHS MIPOLEAYypH HOTa-
piaIbHOTO MOCBIAYEHHS 3aMOBITY 3a JOMOMOTI0IO 3BYKO-, BiI€03aIUCY, OCKUIBKH B 4. 2 cT. 57 LITTK
(auHi c1. 100 HOBOrO LIITK — I. B.) mepeabaueHo Takuii 3acid nokaszysanHs [3, c. 62].

He 3anepeuyemMo HeoOXiJHOCTI 3aKOHOJABYOrO 3aKpiIIeHHs mpoueaypu ¢ikcamii HoTapi-
QIIBHOTO TIPOLIECY TEXHIYHUMH 3aC00aMU, a HaBIAKH, MIATPIMY€EMO ii, ajne He MOKEMO He 3a3Ha-
YHUTH, OI0 CHOTOMHI TEPEIIKOMH JIst (bchauu TEXHIYHIMH 3aco0aMu TpOLC/yPH HOTapiaIbHOTO
MIPOBA/DKEHHS 3 MOCBIMUEHHS 3allOBITY, SIK 1 OyAb-SKOTO 1HIIOTO HOTaplanLHoro MIPOBAHKECHHS,
BCE XX TaKH €, 1 MOJSTal0Th BOHU B HEOOXITHOCTI OTPHMAaHHS HOTAPiyCOM, 3TiTHO 3 TOJOXKCHHS-
mu c1. 307 1K, 3rogm Ha 1e ocib, siki OepyTh y4acTh y HOTapiaJlbHOMY MPOBAKEHHI, 30KpeMa
oco0w, sika 3BepHyJacs 10 HOTapiyca 3a NMOCBIIYCHHS 3aMoBIiTy. AJie TyT MOKHA 3pOOUTH 1HIIHN
BHCHOBOK: OCKUIBKH 3aIOBiZad 3BEPHYBCS 0 HOTapiyca 3a MOCBITYEHHSM 3aIOBITY, TO i caM BiH
Oy/ie KJIOMOTATH PO TaKy (iKcalliro, OCKIJIbKM HOTapiyc HE MOXKeE 1ie POOUTH 13 BIacHOI iHilliaTH-
BH, 00 Taka Qikcailis, MaOyTh, Oy/ie OIJIaTHOIO, 00 JJIsl IILOTO HEOOXiTHE HAJIeHE OOJIaHAHHSI,
KaceTH, qUcKeTH Tomio. [1{o/10 1HIIKUX MpaBOYMHIB, TO, MOXKIIMBO, TaKa 3rojia iIHIINX Cy0’€KTIB HO-
TapiaJbHOTO MPOIECy MOTPiOHA, SKIIO MPO Iie OyAe KIOMOTATH OOUH i3 HUX, HATIPUKIAM, 3roJa
THIIMX CHAJIKOEMIIIB. | 1€ € UM HE €JJMHOI0 MEPEIIKOIOr I Takol (ikcarlii. YABISEThCS, IO Bi-
JIC03aITNC HOTapiaJbHOTO MPOBA/HKEHHS MOXKE 3/IIHCHIOBATHCS, ajie HOro HEOOX1THO TpOoTaryBaTH
B KOHTEKCTI OUTBIIMX TapaHTid IpaB 0ci0, a TAKO)K HEMOXIIUBOCTI HOTO BUKOPUCTAHHS 0e3 3roiu
3aiHTEPECOBAHNX 0Ci0, OCKIIPKN Ha TAKHUH 3aMUC MONIMPIOBATIMETHCS HOTapialbHa TAEMHHUIIS.

SIKIIO K TOCHITUTH TIOJOKEHHS BUKOHABYOTO IMPOIECY, TO MOMITUMO, IO BOHO JOCHTh
CIPOILEHO MAXOIUTH JI0 BPETYIIOBaHHS BUKOHABYMX MPOLIECYaTbHUX BiTHOCHH, 1110 BUHUKAIOTD 3
0COOHCTOr0 HEMAHOBOTO MpaBa (i3u4HOT 0coOU Ha BracHe 300paxkeHHs. Tak, y m. 17 4. 3 ct. 18
3akony «[Ipo BUKOHaBYE MPOBAIKEHHS» MMEpen0aveHO, IO BUKOHABEIb IIifl Yac 3IiHCHEHHS
BHKOHABYOTO IIPOBA/KCHHS Ma€ MPaBO 3aCTOCOBYBATH IIiJl YaC MPUMYCOBOTO BHKOHAHHS PIlllCHb
¢oto- 1 KiHO3HOMKY, Bineo3amuc. OTxe, 3aKOH KOJHAM YHHOM HE OOMEKY€ BUKOHABIS B HOTO




Husinicmuxa

IpaBi Ha 3HOMKY 0COOM OTPUMAHHAM Bif] Hel Oyab-sSKOT 3TOH, 1 11e MPUTOMY, 1110 TaKa 3HOMKa MOXe
BiI0yBaTUCS HABITh Y NPUMILIEHH] (3KUTI1) 0cOOU-O0pIKHUKA M1 Yac IPOBEISHHS OMUCY MaiiHa.
Hespaxkaroun Ha Take CHIPOIIEHE PEryNIOBaHHS, BBAXKAEMO, 110 3aKOHOAABELb TOCHTH CIIYIIHO
3po0HB, KO HE OOMEXHB IPABO BUKOHABIISI HA MPOBENEHHS (POTO- i KIHO3HOMKH UM Bijeo3aIu-
Cy OTPUMAaHHSM 3TOM 0Ci0-yJaCHHKIB BUKOHABYOTO MPOBAKEHHS Ha Iie. BuKoHaBUMil mporec
SIK TIYOJTIYHUH 13 METOI 3a0e3NeUeHHs HOro 3aKOHHOCTI MOTpedye HalexHoi (ikcarii i iWoro
YYaCHUKIB. Yci HOro yYaCHUKH TTOBHHHI PO3YMITH, 110, OYEBUIHO, IyOITIUHUI XapaKkTep BUKOHAB-
9YOro MPOBAPKCHHS HIBEJIOE IIMBUILHO-TIPABOBI IapaHTil MO0 HEOOXiTHOCTI OTPUMAHHS iXHBOT
3roi Ha MPOBeACHHS (HOTO-, KIHO3WOMKH UM BiJieo3anucy ix 300pakeHHs. OJJHAK aBTOpP BBaXKAE,
10 TaKi 3aMHCH MAlOTh MPOIECyalbHy Crenudiky — miaTBEpHKEHHS 3aKOHHOCTI i BUKOHABIIA,
TOMY HE MOXYTh TMOIIMPIOBATUCS 0€3 3rofu Ha Iie 0ci0, sKi OyJau MPUCYTHIMU MiJ Yyac BYMHEH-
HSl BUKOHABYHX JAild. Tak caMo 3aJIMIIAETHCS BIAKPUTHM MUTAHHS MO0 MOXIIUBOCTI PEIOPTEPiB
3aificHIOBaTH (DiTbMYBaHHS BUKOHABYOTO MPOIIECY MO0 KOHKPETHUX CYO €KTIB.

[IpaBa Ha iM’s Ta HOro BUKOPHCTAHHS SIK I[MBLUIbHI OCOOMCTI HEMaWHOBI MpaBa (i3UIHOT
ocoOu BperyiboBaHi B CT. cT. 294, 296 1IK. Illo cTocyerhcsi mpaBa Ha iM’s, TO B CT. 294 mips-
MO HE BH3HAYEHO KOJIO MIOBHOBaXEHbB, SIKI CTAHOBIIATH 3MICT ILOTO TIpaBa. Y pe3ysibTari aHaii3y
3aKOHOJIABCTBA JIOXOJMMO BHCHOBKY, IIO MPaBO Ha iM’sl Pi3UYIHOT 0COOH SIK 0COOMCTE HEMaiHO-
BE IPaBO Iependavae Taki MOBHOBAKCHHS: a) BOJIOAIHHS, KOPHCTYBAHHS 1 PO3MOPSKEHHS CBOIM
iMeHeM; 0) BUMaraHHs BiJl IHIIMX OCi0 3BepTaTHCA 10 0COOM BiAMOBIAHO 0 ii iMEHI; B) BUKOPH-
CTaHHA MCEBJOHIMA; T) BUMaraHHs 3yMMHEHHs HE3aKOHHOTO BUKOPUCTAHHS CBOTO IMEHI, a TAKOXK
OyAb-SKHMX 1HIIMX Horo mopyuens [2, c. 493]. [IpaBo Ha BUKOpPHUCTAHHS iIMEHI TOCUTH AETaJbHO
po3kpuTo B 3MmicTi cT. 296 11K.

[Tin yac anaizy peaiizaiii 0COOMCTOr0 HEMAHHOBOTO TpaBa (i3UUYHOT 0COOM HA BHUKOPH-
CTaHHS IMEHI B IUBILIICTHYHOMY IPOIECI OYCBHIHOKO CTA€ HEY3TOJKCHICTh MK ITOJIOKCHHIMU
MaTepiaIbHOTO Ta MPOIECYaIbHOTO 3aKOHOIAaBCTBA. Tak, y 4. 6 cT. 296 11K nependadeHo, mo im’s
YYaCHHUKA [UBIIILHOTO CITOPY, SIKHH CTOCYETHCSI 0COOUCTOTO KHTTS CTOPIH, MOXKe OyTH BUKOPHCTA-
HE 1HIIMMHU 0CcO0aMH Juiie 3a Horo 3rogoro. OYeBUIHO, 10 3a3HAYCHE IMOJIOKEHHS € HEKOPEK-
THUM, 00 HE BPaxOBYE IOJIOKEHb MPOIECYaIbHOTO 3aKOHOJIABCTBA, SIKE BPETYIHOBYE MOPSIOK
BUKJIMKY OCi0 10 Cyly B IMBUIBHMX CHpaBax Ta BIAKPHUTICTh PO3MISLY CIpaB y Cyaax y HOpSf-
Ky IMBUIBHOTO CYJOYMHCTBA. [IeThcs Mo 3aKpirieHHs IPOIecyaibHOI 32 CBOIM 3MiCTOM HOPMH
IIO/I0 BUKOPHUCTAHHS IMEHI yYacHUKA IMBUIBHOTO CIIOPY B MarepiajlbHOMY 3akoHi, sikum € LK.
Otxe, mponoHyeMo nane mojokeHHs LIK cripuiimMati cyTo sSIK HUBIUTEHO-TIPABOBE, SIKE HE IIOBHHHO
3aCTOCOBYBATHUCS SIK 000B’SI3KOBHI €JIEMEHT IPOIEIYPH B MPOLECYATbHUX Tally3siX, SIKi BXOIITH
JI0 IUBLITICTUYHOTO MPOIIECY, 32 BUHATKOM THX, SIKi CTOCYIOTHCSI HOTapiaJIbHOT TAEMHHIII.

Hanpuknan, y 4. 11 cr. 128 IIIK, sika Bperyib0By€ MUTaHHS CYJOBHX BHKJIMKIB Ta IOBI-
JIOMJICHb, BU3HAUEHO, 110 BIJIMOBiJIau, TPETS 0c00a, CBIIOK, 3apEECTPOBAHE MICIE TIPOKUBAHHS
(mepeOyBaHHS), MICIIE3HAXO/PKEHHSI YU Miclle POOOTH SKOTO HEBiJOME, a TAKOXK 3aiHTepecOBaHa
oco0a B cripaBax Mpo BUa4y 00OMEKyBallbHOTO ITPUITUCY BHKJIMKAIOTHCS J0 CYIy Yepe3 OTOJIOICH-
Hs Ha odiniiiHoMy BeO-caiiTi cynoBoi Bnaau YKpaiHu, sKe MOBUHHO OyTH PO3MIII[EHE HE Mi3HilIe
HIX 32 JIECSTh JIHIB, a B pasi po3NIsALy CIIPaBH PO BUAa4y 00MEKYBaJIbHOTO IPUIIUCY — HE Mi3HIIIe
24 ToIuH 710 1aTH BiJIMOBITHOTO CyJI0BOTO 3acianHs. [Ipi3Buiiie # iM’s y4acHUKIB IMBUILHOT CITpa-
BU 13 3a3HAYCHHSIM KaTeropii CripaBu BKAa3ye€ThCS W Ha JOIIKAaX OTOJNOMICHb y cymax. O4eBHIHO,
110 32 TAKUX YMOB iM’sI yYaCHHUKA [TUBUTFHOTO CIIOPY, 30KpeMa TOTO, SIKAH CTOCYETHCSI OCOOUCTOTO
JKUTTS CTOPIH, HE TIPOCTO CTaHE BIJOMHUM KOMYCh, & (J)AKTMYHO CTaHE BiJIOMUM HEOOMEKCHOMY
Koiy oci0. BogHOUac 1mpo sk0/Hy 3roly CTOPIH K YYaCHHUKIB IIbOTO CIIOPY Ha BUKOPUCTAHHS TXHIX
IMEH y TakoMy pasi He WIEThCS.

Ha nam normsan, monoxeHHs 4. 6 ct. 296 1K € HeBmaauM Ta HE BPaxoBY€ BiIKPHUTOCTI
PO3MIISAY CHpaB y Cynax MOPSAKOM LUBIIBLHOTO CyTOYMHCTBA. [I€ThCS PO 3aKpilieHHs mpole-
CyaJIbHOT 3@ CBOIM 3MiCTOM HOPMH IIO/I0 BUKOPUCTAHHS IMEHI yYaCHHKA LIUBIJILHOTO CIIOPY B Ma-
TepianbHOMY 3aKoHi, akuM € LIK. O1xke, npononyemo 1e nonoxenns LIK cnpuiimaru cyTo siK Lu-
BUJIBHO-TIPABOBE, SIKC HE MOBHHHO 3aCTOCOBYBATUCS B IPOLCCYATBHHUX TATy35X MUBLIICTHYHOTO
IpoIIecy, 3a BUHATKOM HOTapialbHOT TAEMHUIII.
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[IpaBo Ha moBary 70 yecTi Ta rigHocTi. OXOpOHi YecTi Ta TiAHOCTI AK 0COOMCTUX HeMak-
HOBHX IpaB NPUIUIAETHCS 0COOIMBA yBara B HoTapiaipHOMY Tipoueci. Tak, y 4. 1 ¢tT. 78 3akony
«[Ipo HOTapiaTy mependaveHo, 0 HOTAPiyC, MocagoBa 0coda OpraHy MiCIEBOIO CaMOBPsITyBaH-
Hl, HAYATbHUK YCTAHOBH BUKOHAHHSI OKApaHh 3aCBIAYYIOTH CIIPABXKHICTH ni}:[rmcy Ha JIOKyMCH-
TaX, 3MICT SIKHUX HE CymepeunTh 3aKOHOBI 1 sIKi HE MAfOTh XapaKTepy yroj Ta He MiCTITh BiOMO-
CTeHf, IO OPOYaTh 4eCTh 1 TITHICTD JTIOAWHM. HOTaplyc nepeae 3asBy rPOMa/ISH, Hl,Z[HpI/I€MCTB
YCTaHOB Ta OpraHi3alliif iHIIMM rpoMaasHaM, IiIPHEMCTBAM, YCTAHOBAM 1 OpTaHi3allisM, SKIIO
BOHM HE Cylepeyarb 3aKOHY Ta He MICTATh BIIOMOCTEH, 10 MOpoYaTh Y€CTh 1 TiHICTD JIFOIMHA
(ua. 1 ct. 84 3axony). Y 4. 3 cT. 47 3aKOHY BU3HAUCHO, 110 JUII BYIMHEHHS HOTApiadbHUX JIiif HE IPH-
WMAaIOThCs IOKYMEHTH, SIKi HE Bi/IMOBIIal0Th BUMOTaM 3aKOHOAAaBCTBA 200 MIiCTATh BiIOMOCTI, 1110
MIPUHUKYIOTh Y€CTh, MHICT Ta IIJI0BY pernyTamito Gpizudnoi ocodu ado IiIOBY peryTaiito IopH-
JquaHoi ocoou. Otxke, y 4. 3 cT. 47 3akoHy TOPYY 13 YECTIO Ta TAHICTIO HAJIAETHCS JIOIaTKOBHIA
3axXHCT IUTOBIH permyTamii (hi3nIHOl YH I0PUANIHOT 0COOH.

He 3amepeuyemo 3aramoMm BaKIIMBOCTI OXOPOHH IpaB HA YECTh Ta TiAHICTH JIIOMUHH YU
JioBoi pernyTartii (pi3udHOl UM FOPUAMYHOI 0COOM B HOTapiaJbHOMY IPOIEC], ajle He MOXKEMO
HE BKa3aTH Ha OOMEKEHICTh 3aCTOCYBaHHS ITUX MOJOXeHb y 3akoHi «IIpo HOTapiar». Tomy mo-
[IJTPHO B HOPMAaX UBLTICTUYHOTO MPOIECYATEHOTO 3aKOHOIABCTBA O1JIbIlIe YBArd MPUIIISATH CamMe
3aXHCTy 4YECTi Ta TITHOCTI K OKPEMO BH3HAYEHHUM OCOOMCTHM HeMalHOBUM Onaram. Tomy BBa-
»aeMo, 110 BapTO N0JaTH B II. | «3aranbHi HonoxkeHHs» 3akoHy YKpainu «IIpo HoTapiaT» HOpMY,
sika O BM3Ha4ajla OCHOBHI 3acajld HOTapiaJbHOTO MPOBAKEHHS (ITPOLECY), CEPel AKUX OHUM 3
OCHOBOIIOJIO)KHUX MPUHLUIIB Mae OyTH NPUHIMI, SKHA CTOCYBaBCs O 0COOMCTHX HEMalHOBHUX
mpaB 0ci0, 30KpemMa MPUHIIMII TOBAry J10 YeCTi 1 T'1IHOCTI Ta piIBHOCTI IpaB 0cil, siKi 6epyTh yyacTb
y HOTapiallbHOMY NpPOBa/KEHHI. JlaHWH NMpHHIMIT Ta HOro HOPMAaTUBHE 3aKpPIIUICHHS B 3aKoHI
HaJaBaJii OUTBIITY OXOPOHY IpaBaM 0ci0, K1 0epyTh yUacTh y HOTapiadbHOMY MPOIIEC], HA KIITAJT
TOTO, sIK 11 3pobiieHo B cT. 6 LK.

Takox, He3Ba)KAIOUW Ha Te, 110 B 3aKoH1 Ykpainu «[Ipo BUKOHABUE TIPOBAIKEHHS, y HOTO
HOBIHl penakiiii, Mae Micue CT. 2, Jie 3aKpiluieHi OCHOBHI 3acajii BUKOHABYOTO IMPOBAKEHHS,
PO TaKWi MPUHIIMIT HABITH HE 3rajlyeThcs. AJie came Iij 4ac MPUMYCOBOTO BUKOHAHHS PillIeHb
y TIOBHOB2)KEHHSX BHKOHABIIIB HAWOUIBII CKOHIIEHTPOBaHA BJa/la, TOMY i MOXYTh MaTH MicIle
BUIIAJKU MPUHMKEHHS YECTi, TITHOCTI Ta JUIOBOI peryTatii JoIuHH.

BucnoBku. O1xe, 6araro 0COOMCTHX HEMAWHOBHUX IPaB MICTITh MUBLIICTUYHI TIPOIECY-
QIbHI TPABOMOYHOCTI, 1 X 3IifICHEHHS MOJIrac y BUMHEHHI IPOLECYATbHUX 32 CBOIM 3MICTOM
Jii. Takoxx 1 caM MUBUTICTHYHUAN TIPOIIEC IPYHTYETHCSI HA OXOPOHI 0COOMCTUX HEMAWHOBUX IPaB,
MICTUTh 3HaYHY KIJBKICTh MPOIECYaTbHUX TapaHTIH 1X OXOPOHHW Ta 3aXUCTy. AJie HE BapToO IO-
JIOKEHHS! IIMBUTLHOTO TpaBa a0CONFOTH3YBATH B MEXaX IMBUIICTHYHOTO TPOIIECY, OCKIIBKH TaKi
MPAaBOBITHOCHHU, SK-OT HOTapiajbHI TpoIlecyalbHi, IUBUIBHI NpoOIecyallbHi, BUKOHABYI TPO-
LeCyasIbHi, BiIPI3HAIOTHCS Bif IUBLIBHO-TIPABOBUX 32 XapaKTEpPOM, 3MICTOM Ta BHKOHYBAHHUMH
0CaI0BUMH 0c00aMu 3aBaHHAMU. Tak, BapTO BU3HATH OCOOIUBO BaXKIIUBY POJIb CY/y Y BPETYIO-
BaHHI IIUBIJIBHUX BiIHOCHH 1 Ty BIIaAy, SIKY HaJlaHO HOMY Ta BUKOHABIISIM JJIS 3a0€3MeUeHHS (yHK-
LIOHYBaHHsI IPAaBOBOi CUCTEMH YKpaiHHU, 3aXUCTy 1 BIIHOBJICHHS MPaB TPOMAJISH Ta IOPUIUYHUX
0ci0. Ase i UM yIOBHOBaXXEHUM 0CO0aM HEe MOYKHA MEPEXOAUTH MEXI JOIyCTUMOI MOBEIIHKH, 1
IIe He3Ba)KAIOUHU Ha Te, M0 0araTo MmopyIieHs HEeMaiHOBUX MPaB 0Ci0 BUMIPSATH CKIIAIHO, /K IIe
Cy0’eKTUBHHI YHHHUK. Tak, I KOToch 00pa3a MOXKe TOJBITaTH B 03IOCEPENHIX «KPUTHIHIX)
BHCJIOBJIFOBAHHSAX Ha HOTO ajpecy, a sSKidCh 0co01 HABITH IMiJBUIIECHHS TOJIOCY Ha Hel 3/1a€ThCs
MIPUHIKECHHSM 11 4eCTi, T1IIHOCTI Ta JAijoBo1 pemyTalii. CamMe TOMy B OCHOBY HEMAaifHOBUX IpaB
BB)KAEMO JIOIITEHUM BKITIOUaTH OCOOMCTICTD 1 CIPUHHATTS HEIO THX UM IHIINX MIPABOMIOPYIICHB,
a TaKOXK TIPaBOBIHOCHHM, B SIKi BOHA BCTYIA€ 3 IHIIUMH 0COOaMHU.

ABTOp BBaXae, 110 B UBUTICTUYHOMY IPOLIECi 0COOIMBA yBara Ma€ MpUIISTHCS HEMAaHO-
BHMM TIPAaBOBIIHOCHHAX, OCKUIBKH JIOBOJI YAaCTO HAJIIIEH] BIIAJ0I0 MTOCA0BI 0COOM HE BiT4yBalOTh,
10 HEMaHOBI BIIHOCHHHM 1CTOTHO BIUIMBAIOTh Ha MICUXOJIOTTYHMIA CTaH KOHKPETHOI ocolu, a Ta-
KOX 1HIHMX 0Ci0, sIKi OepyTh y4acTh y IIEBHOMY IOPUCIUKIIIHHOMY TIPOIEC, a Iie, Y CBOIO Yepry,
[TO3HAYAETHCS 1 HA CYCHUTBHUX BiTHOCHHAX, 3J0POB’ 1 HACEIEHHsI, HOTO 3aralbkHOMY HACTPOI TOIIO.




Husinicmuxa

ToMmy Ba)XKO OLIHUTH BIUIMB €JIEMEHTAPHOTO MPABONOPYIICHHS Ha CYCHUIBHI HACTPOT, SIKi TpUBa-
nuii yac opMyBasii B CYyCIiIBCTBA HEAOBIPY 0 MPABOOXOPOHHUX 1 MPABO3aXUCHHUX OPraHiB, II0
MIPU3BEIIO IO HASBHOCTI HUHI B Hallli KpaiHi MpaBOBOro HiruizMy. ToMy BUYE€HI MarOTh IpoaHa-
Ji3yBaT OCOOMCTI HEMaHHOBI MPaBa, sIKi PeaTi3yoThCs B IMPOIECYATbHUX Taly3sX, IO BXOAATH
JIO IIMBUTICTHYHOTO TIPOIIECY, Ta HEOJIKA Y BPETYIFOBAHHI BIJIHOCHH, SIKi TIOB’sI3aHI 3 OXOPOHOI0
Ta 3aXMCTOM OCOOMCTUX HEMAWHOBHX TpaB (Qi3MYHHUX Ta IOPUIUIHUAX OCI0.
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OCOBJHMBOCTI CYAOBOI'O NOPAAKY 3MIHU YEPT'OBOCTI
CIHAAKYBAHHS B PA3I BCTAHOBJIEHHSA ®AKTY IOCTIMHOI'O
MNPOXKNUBAHHSA CHAJKOEMISA OJHIEIO CIM’ €10 31 CIAAKOJABIIEM

CrarTst mpucBsSYeHa MPoOIeMi 0COONMBOCTEH 3MIHM YEProBOCTI CITaIKyBaHHS
Ta peajizalii nmpaBa THX CIAIKOEMIIIB, SIKI MOCTIHHO MPOXHUBAIN OTHIEID CIM’ €0 3i
CTTaJIKOJIABIIEM, YTPUMYBAIIU HOTO 1 IPETCHAYIOTH HA CIaIIINHY Pa30M i3 THMH CIIa]l-
KOEMIISIMH, K1 3aKITHUKAIOTHCS IO CHaAKyBaHHA. [IMTaHHS MOCITIHKYETHCS MUITXOM
aHaJI3y CyIOBOI MPAKTUKH, A€ CYAOM IIiJ 9ac CYIOBOTO MPOBAKECHHS BCTAHOBIIIO-
I0ThCS (DAKTH BIACYTHOCTI 3aIOBITY MIiCIIsI CMEPTI CHaIKOIABIS Ta MOCTIHHOTO Mpo-
JKMBaHHSI CIIAJIKOEMIIST HA Yac BIKPUTTS CHAIIIHMHU PA30M 31 CIIaJKOIaBICM.

Knrwuosi cnosa: 3mina uepeogocmi, cnadkysanus, cnaoxkoodaseyb, cnaokoemyi,
NPOICUBANHSA, ONIKYBANHS, MamepianbHe 3a0e3neyuents, NOXUIUI 8iK, MAICKA X8OPO-
ba, kaniymeo, Oe3nOpaOHULl CIMAH.




