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MPOLECYAJILHE MOJOXEHHS HEMOBHOJITHBOI OCOBH, SIKA
CKOIJIA CYCIIJIbHO-HEBE3NEYHE JAISTHHSA 1O TOCATHEHHS BIKY
KPUMIHAJIBHOI BIZIMOBIJTAJIBHOCTI, BIZIITOBIAHO 10 YUHHOI'O
KPUMIHAJIBHOI'O ITPOIECYAJIBHOI'O KOJAEKCY YKPAIHU

VY crarTi po3mISHYTO MPaBOBE IMOJIOKEHHS HEMOBHOIITHBROT 0COOM, BU3HAYCHO
0COOIMBOCTI MPOBEJICHHS JIOCYIOBOTO PO3CIIIyBaHHS 11010 HEMOBHOMITHIX. OKpe-
My yBary NpHJIiICHO MPOIECyaJbHOMY CTaTycy OCOOH, sIka BUMHMIIA KPHMiHAJIbHE
MPaBONOPYILICHHS Y Biwi Bif 11 pokiB i 10 AOCATHEHHS BiKY, 3 SKOTO MO>KE HACTaBaTH
KpUMiHAJIbHA BiJ{IOBIIAJIbHICTb.

Knrouosi cnoea: nenognonimiti, 00cy0oee po3ciioy8anHs, ik KPUMIHAILHOI 8i0-
Nn0GIOANILHOCTI, NPUMYCOBI 3aX00U BUXOBHO20 XAPAKMEPY, NOMIULeHHS 00 NPULLMATb-
HUKA-PO3NOOLTbHUKA.

B cratee paccMOTpeHO TpaBOBOE MOJIIOKECHHE HECOBEPIICHHOIETHETO, OIpe-
JIeTICHB 0COOCHHOCTH IPOBEJACHUS JOCYICOHOTO pPacCIEAOBAHUS B OTHONICHUHU
HecoBepIIeHHONeTHHX. Ocoboe BHHMaHHE YICICHO MPOLECCyalbHOMY CTaTy-
Cy JINIla, COBEPIIMBIIETO YroJOBHOE MpaBOHApYIIEHHE B Bo3pacTe OT 11 jet u 1o
JIOCTHKEHHUS BO3PACTa, C KOTOPOTO MOXKET HACTYMATh YTOJIOBHAsI OTBETCTBEHHOCTb.

Knrouegvie crnosa: necosepuiennonemmuil, 00cyoebHoe pacciedo8anue, 603pacm
VeON0GHOU OMEEMCMEEHHOCIU, NPUHYOUMELbHbIE Mepbl 60CHUMAMETbHO20 XAPAK-
mepa, nomewenue 8 npUemMHUK-pacnpeoenumend.
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The article deals with the legal status of a minor. Some peculiarities of pre-trial
investigation of juveniles were determined. Particular attention is paid to the proce-
dural status of the person who committed a criminal offense at the age of 11 years and
before reaching the age from which criminal liability may occur.

Key words: juvenile, pre-trial investigation, age of criminal responsibility, com-
pulsory measures of educational character, placement in the reception-distributor.

Beryn. BuxopucraHHs cliemiagbHAX TEPMiHIB IPH BH3HAYCHHI BIKOBHX KaTeropiil ydac-
HUKIB KPUMIHAJIBHOTO TIPOBAKEHHSI MA€ iCTOTHE 3HAYCHHS B KPUMiHAJIbHOMY IMpolieci YKpaiHu.
Tomy 1110 Bik cy0’€KTa KPUMIHATBHUX MPOLIECyaTbHUX BIAHOCHH Ma€ BIUTUB HE JIMIIE HA TIOPSI0K
po3ciigyBaHHs KPUMiHAJIbHUX MPABONOPYIICHb, @ H HE PIIKO € YMOBOIO 3aCTOCYBAaHHS Ti€l 4H
1H11I0T mpoLecyanbHOi Al a00 3ax0/y 3a0e3neueHHs KpUMIHAJIBHOTO MPOBAKEHHS.

Heo0xiHO miAKpecauTH, 10 3HaYHa KUTBKICTh POOIT BITYM3HSIHUX Ta 3apyOilKHHUX YUCHHUX
yke Oyina MpHCBSYCHA MUTAHHSIM IIPOIECYalbHOTO ITOJMIOKEHHsI HETTOBHOJITHROI 0COOM B3arali
B KpUMIHAJILHOMY ITPOBAJKEHHI, 30KpeMa B poboTax Takux yueHux: C.€. Abnamcpkoro, C.1. Bikto-
poscbkoro, B.K. Bykonosa, O.X. I'amimoBa, M.1. ['omogcekoro, KO.M. I'pomeBoro, 1O.1. I'ypmxw,
A.L. Tonrooi, A.4. [lyobuncekoro, K.€. Iromresa, C.M. 3enencrroro, O.B. Karminoi, Y.C. KoBHu,
0.0. Kouypu, O.I1. Kyunncekoi, B.O. Jlazapesoi, A.M. Jlapina, [.M. MinbkoBcrkoro, B.T. Hopa,
T.B. Omenwsuenka, B.M. Casunpkoro, C.A. Cinenka, O.}O. Ckuuka, H.I. CHereproBa, FO.M. Crpa-
xeuya, B.M. Tanueposa, B.M. Teprumnuka, J.I1. Yekynaea, C.A. [eidepa, C.II. Ulepou,
C.B. IOnomesa, 0.0. HOxna, I0.I1. flnoBuua, Ta iH. OgHaK LUMHU aBTOpaMU HE MPOBOIMIOCH
KOHIICTITYaJIbHUX JOCITIDKEHb i3 PO3IINY IHTaHb, ITOB’S3aHUX 3 OCOONHMBOCTSIMH IPOBEACHHS
JOCYIIOBOTO PO3CIIIAYBaHHS B KPUMIHATIBHUX MPOBAIKEHHSX MO0 HETIOBHOIITHIX, SIKi HE TOCAT-
JIU BIKY KPUMIHAJILHOI BiJIIIOBITAIGHOCTI, @ JTOCII/PKYBAIUCH JIUIIIE JCsKi TEBHI aCIeKTH.

IMocranoBka 3aBraHHsA. METOIO CTaTTi € BHBYCHHS ITTOJIOKEHh YMHHOTO KPHMiHAIBHOTO
MIPOIECYATBHOTO 3aKOHOJIABCTBA JIJISI BCTAHOBJICHHS 0COOIMBOCTEH MPOIIECYAILHOTO TTOJIOKCHHS
0co0H, sIKa CKO1J1a CyCIIITbHO HeOe3euHe AIsTHHS 10 JOCATHEHHS BIKY KPUMIHAIBHOT BiJIIIOBIa)Ib-
HOCTI.

Pesyabratu pociaigskennsi. [IOHATTS «HEMOBHOMITTA» («HEMOBHOMITHINY») MOXHaA 3HaM-
TH B PI3HUX Tajy3sX MpaBa, e BOHO Ma€ crenu(iqHrui 3MICT, 10 BU3HAYAETHCS 0COOIMBOCTIMH
CYCHUIBHUX BIJIHOCHH, SIKI PEryNIOIOThCA Li€r0 Taidy33to npasa. 11logo 3araabHOro 0OpUAMYHOTO
TIOHSTTSI «HETTOBHOMITTS, TO BOHO MIiCTHTB 3arajibHy JeMorpadiuyHy XapakTepuCTHKy 0ci0 BU3HA-
YEHOTO BiKy. Y 3aKOHOIABCTBI, FOPUINYHIN MPAKTHIII Ta FOPUIHIHHN JIITepaTypi HAWIACTIIIIe BUKO-
PHUCTOBYETBCS TEPMIH «HETTOBHOITHINY, MEHII YacTO - HETIOBHOIITTS», a 3 HAOpaHHSIM YHHHOCTI
KpuminansHoro npomecyanbHoro koaekcy (maani — KITK) Ykpaiau y 2012 p. HaOyB 3aKOHOJIaBUOTO
3aKpIIJICHHS HOBUH TEPMIH - «MaJIONITHIi». MU BBaKaEMO, 110 HEOOX1/THO 3BEpHYTH yBary Ha Te,
III0 TIyMAUeHHs Ta 3aKOHO/IABUOTO 3aKPIIICHHS 10 TEPMiHY «HEMOBHONITHIH, IKUI HE JOCAT BiKy
KPUMIHQJIBHOI BIINOBiAAaIBHOCTI», Y unHHOMY KIIK VYkpainu He icHye, Xoua B maparpadi 2 ria-
BU 38 BHM3HAYEHI TMOJOKEHHS LIOAO 3aCTOCYBAaHH: MPHUMYCOBHUX 3aXOJiB BUXOBHOTO XapakTepy
JIO HETIOBHOJIITHIX, SIKi HE JIOCSTIIN BIKYy KPUMIHAJIBHOT BiJIIIOBITaIbHOCTI.

Ciin BU3HAYUTH, IO B 3arallbHOMY PO3YMiHHI TEPMiH «HETIOBHOJITHIN» O3HAYAE O3HAKH
oco0Ou, siKa He Jocsria moBHomTTs [1, ¢. 286].

I3 ToukHM 30py IOPUANYHUX HAyK, «HENOBHONITHII» - e 0co0a, sika He JAOCsIIa IEeBHOTO
BiKY, 3 HACTaHHSM SIKOTO 3aKOH ITOB’SI3y€ 11 MOBHY IIUBUIBHY J1€31aTHICTh, TOOTO MOXKIIUBICTH pea-
Ji30BYBaTH B TOBHOMY 00CsI31 Cy0’ €KTHBHI ITpaBa, CBOOOIHN Ta IOPHINYHI 000B’sI3KH, AKi epeaoda-
4yeHi KoHCTUTYII€IO Ta 1HIIMMH 3aKOHAMH JIepKaBU. Y MDKHApOIHO-IIPABOBHUX AKTaX I€ MOHATTS
HaOyBae Takoro TIyMaueHHs, 30kpema B cT. | KonBenmii npo mpaBa autunu 1989 p. Bu3Haue-
HO, 10 JUTHHOIO € KOXKHA JIIOJIChKa ICTOTa 10 JOCSTHEHHs 18-piuHOro BiKy, SIKIIO 332 3aKOHOM,
3aCTOCOBYBAaHUM JI0 11i€l 0coOM, BOHA He jocsrae nmoBHOMITTS panimie [2]. V ct. 11 Tpasun Op-
ranizanii O0’eqHannx Hariil moa0 3aXxucTy HEMOBHOJITHIX, MO30aBIEHUX BOJII BKa3aHO, IO
HETIOBHOJIITHIM € Oy/ib-sika 0co0a y Bimi 70 18 pokiB. BikoBa Mexa, 3 TOCITHEHHSIM SKOi Ma€ OyTH
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3a00pOHEHO MO30aBlIeHHs AUTUHH CBOOOJAM, MOBHHHA BHU3HAuaTHCs 3akoHOM [3]. BopHouac wmi-
HiMaJlbHI cTaHjaptHi npaBwia Opranizanii O0’exHanux Hariid, o cToCyrThCs BiJIITPaBICHHS
MpaBoOCYAS 11010 HeMOBHOMITHIX (ITekiHChKI TpaBuiia), He BU3HA4YalOTh BIKOBOI MEX1 OBHOIITTS,
poTe y CT. 2.2 MiCTUTHCS BU3HAYCHHS TIOHSTTS «HETIOBHOITHIM, 3T1HO 3 IKUM HETTOBHOIITHHOIO
BBa)KAETHCS IUTHHA a00 MOJOIA JIIONMHA, KA B MEKaX YHHHOI IPABOBOI CHCTEMH MOXKE OyTH
MPUTATHYTA JIO BIAMOBIAAIBLHOCTI B TaKii (hopMi, IO BIIPI3HAETHCS Bi (DOPMH BiIIIOBIIATBHOCTI,
KOTpa 3aCTOCOBY€EThCS 10 topociioro [4]. Citijy 3a3Ha4UTH, IO OCTaHHIN MIKHAPOTHUHA TOKYMEHT
MpSMO HE BKa3ye BIKOBI MEXi HACTAaHHS IOBHOJITTS, a/pKe MiHIMANbHI MEXI BiKYy KpUMiHAIBHOI
BIZMOBIIANBHOCTI Ay>Ke BIAPIZHSIIOTHCS 3aJEXKHO BiJ ICTOPHYHMX 1 KyNBTYpHHX OCOOIHBOCTE.
TaknuM 4MHOM, BiK HETIOBHOJIITTS HE € YHIBEpCAJIBHHM TSI BCiX AepxkaB CBITYy. SIk mpaBuio, BiH
ckianae 18 pokiB, aje € JAepikaBy, A€ IMOBHOJITHIMUA BBaXKalOThCsl 0co0OH, skl gocsmu 15, 20 po-
KiB 260 21 poky. Tomy Ko B MI>KHapOAHO-IIPABOBUX aKTaX iJIeThCs MPO BIKOBI IPYIH HEMOBHO-
JITHIX, TO, SIK MIPAaBUIIO, MEKCIO HETTOBHOMITTS BU3HAYAETHCS 18 POKIB, MICIISL YOTO 0 BiAMOBIM-
HOTO 3aKOHOJABYOTO aKTy JONAETHCS TaKe: «SIKIIO IHIII BiK HE BCTAHOBJICHUI HAlliOHAIEHUM
3aKOHOIABCTBOMY.

3a JOCIi/PKEHHSIM, CYYacHUH MiIXiJ i3 BUKOPHCTAHHSAM MIDKHAPOJHOTO JIOCBIAY JIO IH-
TaHHS PO MPHUTATHEHHS HEMIOBHOJIITHHOTO JI0 KPUMIHAIBHOT BiJIOBIIATBHOCTI, HAa HAIIl MTOTIISI,
Mae TMOJISIraTH y BU3HAUCHHI MEBHOI 37aTHOCTI CAaMOTO HETOBHOJITHBHOTO CHPUHMATH MOB’s3aHi
3 KPUMIHAIBHOIO BiMOBIAAIBHICTIO MOpAJIbHI Ta IMICUXOJIOTI4HI acTeKTH. BU3HaueHHS B MOXKITH-
BOCTI IPUTATHEHHsI HOTO 10 KPUMIiHAJIBHOI BiIIOBIaTbHOCTI, TIOBUHHI OyTH MOB’I3aHi 3 OIS OM
Ha 1HOUBiAyaJIbHI 0COOIMBOCTI Ta CIPUMHATTS 1 pO3YMiHHS HUM BiJMOBIIaJIbHOCTI 32 OYEBHIHO
AHTUTPOMAJICHKY TMOBEAIHKY. SIKIO BikOBa MeXa KPUMIHAIBHOI BIAMOBIIATLHOCTI BCTAHOBJICHA
Ha 3aHAJITO HU3bKOMY piBHI a00 B3araji He BCTAHOBJICHA, TO TIOHSATTS BiIMOBIIAIBHOCTI cTa€e 0e3-
DIy3auM. B3arami, Mu BBaKaeMo, MO ICHYE 3B’SI30K MK MOHSATTSM BiIIOBITAJIBHOCTI 32 KpUMi-
HaJIbHI TPaBOMOPYIICHHS a00 3JI0YMHHY MOBEIIHKY Ta IHIIUMH COI[IAJIbLHUMH IpaBaMu i 000B’s3-
KaMU (CIMEHHUI CTaH, TPOMaJTHChKE MTOBHOJITTS TOIIO).

3aranom, y KpumiHansHOMY ITpoIriecyaibHOMY KOJIEKCT YKpaiHU MOHSATTS «HETIOBHOJITHIM»
BH3HAuUEHO y 1. 12 cT. 3, e BKa3zaHO, 110 HETIOBHOIITHs 0c00a — MaJIONITHS 0c00a, a TaKOXK JH-
THUHA Yy Billl BiJl YOTUPHAALUATH JI0 BICIMHAIUATH POKiB. BU3HaYeHHS MaloIiTHBOT 0COOM Ha/aHO
y . 11 3a3Ha4eHoi cTarTi, MaJOJITHI 0c00a — IUTHHA JI0 JOCATHEHHS HEI0 YOTUPHAALATH POKiB.

V 3akoHi YKpaiHu po KpUMiHAJIbHY BiJIMOBIIAIbHICTh TOHATTA HEMOBHOIITHHOI 0COOU HE
MICTHTBCSI, aJic BCTAHOBIIOETHCS 16-piyHHN BiK, IO TOCATHEHHIO SKOTO HETIOBHOJNITHIN IMifs-
rae KpuMiHaibHI# BimnosinaidpHOCTI (4. 1 ¢T. 22 KK Ykpainu. BogHodyac B okpeMUX BUIAJIKaXx,
KOJIM MOBa BEJIEThCS PO 3JIOUMHH, IO CTAHOBJIATH IMIJBUIICHY CYCIUIbHY HeOe3meKky ado ix
3HAYHY TOIIMPEHICTh, 0 KPUMIHAIBHOT BiIIIOBIABHOCTI PUTIATYIOTBCS 0COOH, SIKi HA MOMEHT
BYMHEHHS 3JI0YMHY JOCArIN 14-piuHoro Biky. BuuepriHuil mepeik 3JI041HiB, 3a SKi KpUMiHATbHA
BiJINIOBIJJAJIbHICTh HAcTa€ 3 14 poOKiB, BCTAHOBJICHO B IMOJOXKEHHSAX 4. 2 cT. 22 KpumiHanbHOTO
xojekcy (mani — KK) Ykpainu. Takum unHOM, HEMOBHOMITHS 0C00a, BiK SIKOT HA Yac BUNHEHHS CYC-
MiNbHO-HEOE3MEUHOTO AiSHHS MEHINUI, HIXK BiK BKa3aHUIl y BIANOBIAHIN cTaTTi 3aKOHY PO KpH-
MiHAJIbHY BiJITOBIJJAIBHICTD, € HEMOBHOJIITHROIO, SIKa HE JIOCSTIIA BIKY KPUMIHAJILHOT BI/ITOBIa)Tb-
HOCTI.

Haragaemo, 1o KOpecroHIy0uH 3 HOpMaMy 3aKoHY YKpaiHU Mpo KPHMiHAIBHY BiIIOBI-
nanpHicTh, ynHHIH KIIK YKpainu BcTaHOBIIOE TIeBHI 0COOIMBOCTI Y KPUMIHATBHHUX ITPOBAIKEH-
HSIX IOJI0 HEITOBHOMITHIX. 30KpeMa B mojokeHHsX 4. 2 cT. 484 KIIK Ykpainn nepenbadeHo:

— KpUMIHAJIbHE TIPOBA/HKCHHS IIOJ0 HEMOBHOJITHIX TOBHHHO 3MIHCHIOBATHCH CIIITYHM,
SKWH CTeLiabHO YIOBHOBaKCHNH KEPIBHUKOM OPTaHy TOCYZOBOTO PO3CIiTyBaHHS Ha 3/1iHCHEHHS
JIOCYZIOBUX PO3CIiyBaHb 1100 HEMOBHOMITHIX. [IpoBeneHHs TOCYI0BOTO PO3CIiyBaHHS 100
HEMOBHOIIITHIX JIMIIE THM CJIITYUM, KU Ma€ T0CBiJ pOOOTH 3 AITbMH, 3Ha€ 0COOIMUBOCTI AUTAYOT
TICUXOJIOT1] € 000B’3KOBOIO MEPEIYMOBOIO;

— IIpolieCyalTbHi JIii ITiJ] Yac KPUMIHAIILHOTO MPOBAKEHHS TOBUHHI 311ICHIOBATHCH Y TIOPSI/I-
Ky, [II0 HAHMEHIIIEe IOPYIIy€e 3BUYAHAN YKIIa [ )KUTTSI HETOBHOMITHHOTO (HAIIPHUKIIAJ, Y HETIOBHO-
JTITHBOTO, SKIIO 1€ MOXKJIMBO, IOBHMHHA 3alUIIATHCh MOXJIMBICTH BIIBIIyBaTH HaBYAIbHUM
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3aKJaj, A€ BiH HABUAETHCS, CIIKYBATUCA 3 APY3SIMU, PITHUMH Ta ONU3bKUMHU, 3aiMaTUCS CIIOPTOM
TOIIIO);

— TpoliecyalibHi 1ii MOBUHHI 3A1MCHIOBATHCH y MOPSAIKY, 1110 BiAMOBiIa€ BIKOBUM Ta MCUXO-
JIOTIYHUM OCOOJMBOCTSAM HEMOBHOMITHIX (HANPHUKJIA, MiJ Yac MPOBEACHHS MPOLECyaTbHUX il
CJIiJT BpaXOBYBaTH CTaH 3JI0POB’sI Ta PIBEHb PO3BUTKY, OCBITHIH PiBEHb Ta COIIAILHUI CTATyC 0CO-
OH, CIIPOMOXKHICTh CIpUAMATH OOCTaBUHHM KPHUMIHAJIBHOTO MPABOINOPYIICHHS, 3allaM’ STOBYBaTH
Ta BIATBOpIOBaTH 1X) [5, ¢. 125];

— CJIYMA, MPOKYPOP, CyA TOBHHHI PO3’SCHIOBATH HEMOBHONITHIM CyTh MPOIECyalbHUX
T, pileHb Ta X 3HaYEHHS, BUCIYXOBYBaTH apryMEHTH HEMOBHOIITHROTO MPU MPUHHATTI IpoLie-
CyaJIbHUX PillIeHb, IO € HE TUTLKK POSBOM MOBArk Ta BUSHAHHS HOTO SIK OCOOMCTOCTI, a i HaJaH-
HSM MOXKITUBOCTI peallizyBaTH OCHOBHI ITPpaBa, 30KpeMa MpaBo Ha 3axucrt [6, c. 101];

— T Yac KPUMIHAJIBHOTO MPOBA/PKEHHS TOBHUHHI OyTH BXKHTI 3aXOIH, CIPSMOBaHI
Ha YHUKHEHHS HETaTHBHOTO BIUIMBY HAa HETIOBHOMITHHOTO, IIPH IIbOMY CJIiJl YHHKATH KpUMiHali3a-
i Ta HOKapaHHs TUTHHU 32 ITOBEAIHKY, IKa HE HAHOCHTB CYTTEBOI IKOAU PO3BUTKY CaMOi TUTHHH
YU IIKOJIM OTOUYyrounM [7].

Ha mincraBi yoro, Mu BBaKaeMo, 110 YMOBHO B KPHMIiHAJIBHOMY TIPOIIECi HETIOBHOMITHIX,
SIK1 He JIOCSITIIN BiKYy KPUMIHAJIBLHOT BiJIIOBIAIEHOCTI, 3aJI€KHO Bifl (YOpM 3aKiHYESHHS TOCYI0OBOTO
PO3CIIiTyBaHHs, MOJKHA MOAUIUTH HA 3 BiKOBI rpymu:

1) HeroBHOMITHI BikoM /10 11 pOKiB, SIKi BAMHWIIN CYCIUILHO HeOe3MeuHe MistHHS, 110 i
majiae mij AisHH, nependadeHi 3akoHOM YKpaiHu IMpo KpUMiHANbHY BiNOBIAATIBHICTH Ta BIATO-
BiJTHO JI0 SIKUX KpUMiHaJIbHE MPOBaPKEHHs mijyiarae 3akpuTTio (1. 2 4. 1 ct. 284 KIIK Ykpainu);

2) HenoBHOJITHI BikoM Bij 11 10 14 pokiB, siKi BUMHUIIN CYCHIJIbHO HEOe3neyHe JisTHHS, 1110
Miagae i JistHHSA, epeaoadyeHi 3akoHoM YKpaiHU PO KPUMIHAIBHY BiAMOBITAIBHICT Ta 10
SIKUX MOXKJIMBE 3aCTOCYBaHHS IIPUMYCOBHX 3aX0/iB BUXOBHOTO xapakTepy (cT. 498 KIIK Vkpainn);

3) HENOBHOMITHI BiKOM BiJ 14 10 16 poKiB, sIKi BANHWIN CYCHUIBHO HeOe3INeuHe JisHHS,
o Minanae mija JissHHS, nepeadadeHi 3akoHOM YKpaiHW MPOo KPpUMIHAIBHY BiAMOBIIAIBHICTb,
MOJJIMBICTb IPUTSATHEHHS JI0 KPUMIHAIBHOT BiJIIIOBITAILHOCTI 32 sIKi HacTae 3 16 poKiB Ta J10 SAKUX
MOJKJIMBO 3aCTOCYBaHHS MPUMYCOBHX 3aXO/iB BHXOBHOTO XapaKTepy.

Takuif po3mofin MOB’si3aHME 13 TUM, IO, BPAXOBYIOUM O€3JiU CHUTyaIlii, sIKi MOXYTh
BUHUKHYTH y 3B’SI3KY 13 BUMHEHHSIM HETIOBHONITHBOIO 0COOO0I0 CYCIiIbHO HEOE3MEUHOTO AiSHHS,
3aKOHO/IaBLIEM BCTAHOBIICHO TMEBHI PI3HOBUAM MPOBAXKEHHS 11010 HEMTOBHOMITHIX. Tak, y BUnaj-
KaxX KOJIM HETOBHOJITHI Ha MOMEHT BUYMHEHHS CYCIIUIPHO HEOE3MEUHOTo IISTHHS HE JOCAT BIKy
OJIMHAJISITH POKIB, KpUMIHAJIbHE MTPOBAJKEHHSI MOBUHHO OyTH 3aKkpuTo (4. 1 cT. 284 KIIK Vkpai-
HH). Y TOMY pa3i, KOJIM BCTAHOBJIEHO, 0 CYCITIJIbHO HEOe3MeYHe JTisTHHS OyJI0 BUMHEHO 0CO0O0I0 Bi-
KOM BiJ] 11 pOKiB 1 JI0 JOCATHEHHS BiKY, 3 SKOTO MOXKE HACTaBaTH KPUMiHAIbHA BiAITOBIIAIBHICTb,
CIIiAYMH TOBUHEH MPOBOIUTHU JOCYAOBE PO3CIITyBaHHS B HOPIIKY KPUMiHAIBHOTO MPOBAKCHHS
1010 3aCTOCYBaHHS MPUMYCOBHX 3aXO/IB BUXOBHOTO XapaKTepy.

Kpim ¢dopm 3akiHUEHHSI TOCYAOBOTO PO3CITiTyBaHHS, I € JOCTaTHbO I[IKABUX ITUTAHB,
MOB’SI3aHUX 3 OCOOIMBOCTSAMH KPUMIHANBHUX MPOBAIKCHB I[OA0 HEMOBHOMITHIX, SIKi HE JOCAT-
U BIKY KpPUMIHaJbHOI BiAmoBiganpHOCTi. Tak, miJ Yac KpUMiHAJIbHOTO MPOBAKEHHS ILOIO
3aCTOCYBaHHS MPUMYCOBHX 3aXO0/IiB BUXOBHOT'O XapaKTepy CIIiJ] 3BEPHYTH OKPEMY yBary Ha MOX-
JMUBOCTI 3aTPUMaHHS Ta 130JIF0OBaHHS HA Yac MPOBEACHHS OCYIOBOTO PO3CIiTyBaHHS HEIOBHO-
JITHBOTO, IKHI HE TOCST BIKY KPUMIHAIBHOT BIIMOBIIaIbHOCTI Ta BAMHUB CYCIUIBHO HEOE3IeuHe
JistHHsL. BinmoBigHO 1o monoxkeHb 4. 2 c1. 492 KIIK Ykpainu, 3aTpuMaHHs Ta TPUMAaHHS 11T Bap-
TOFO (SIK 3arOOXKHI 3aX0/TM) MOXKYTh 3aCTOCOBYBATHCS /IO HEITOBHOJNITHBOTO JIUIIE TO1, KOJIM BiH
T I03PIOETHCS 200 OOBUHYBAYYETHCS Y BANHEHH] TSDKKOTO UM OCOONHBO TSHKKOTO 3JI0YUHY, SIKIIO
3aCTOCYBaHHS 1HIIOTO 3aM001KHOTO 3aX0/ly HE 3a0e3MeuuTh 3amo0iraHHs pu3rMKaM, 3a3HaAuYCHUM
y nonoxeHHsx cT. 177 KIIK Ykpainu. Ha «BHHSATKOBOCTI» 3aCTOCYBaHHS ITUX 3aXOJiB 3a0e3re-
YEHHA KPUMIHAJIBHOTO MPOBA/KEHHS CTOCOBHO HEMOBHOJNITHIX aKIIEHTYEThCS yBara B 0araTbox
MDKHApOJHHUX TOKYMEHTAaX, 30Kpema:

1) y ct. 37 KoHBeHuii po mpaBa JUTHHH, € 3a3HAYCHO, IO KOKHA TUTHHA HE MOBHHHA
OyTu 1030aBJcHA BOJI HE3aKOHHHM a00 CBABUIBHUM YHHOM. ApPEIIT, 3aTPUMaHHS YU TIOPEMHE
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YB’SI3HEHHS TUTHHHU 31ACHIOETHCS 3TiHO 13 3aKOHOM Ta BUKOPHCTOBYETHCS JIMIIE KPaHIM 3axij
MPOTSIrOM HAWKOPOTIIOTO BiAMOBIIHOTO MEPIOy Yacy;

2) y cr. 13 MiHiMaJIbHUX CTaHAAPTHUX MPaBUJ, IO CTOCYIOTHCS BiANpaBICHHS IPaBoO-
CYIUISl IIIOJI0 HEMOBHOIITHIX, SIKI MICTSTh MOJOKEHHS, BiJIOBITHO IO SIKOTO YTPUMAHHS Tijl Bap-
TOKO (32 MOYKJIMBOCTI) HEOOX1JTHO 3aMiHIOBATH 1HITUMH aJBTCPHATHBHUMH 3aX0JaMH (TIOCTIHHIM
HAIJISIOM, aKTHBHOI BUXOBHOIO pOOOTOK0 200 TIOMIIIEHHSAM B CIM 10 Y y BUXOBHHH 3aKJIa]).

VY pa3i BUNHEHHS CYCITIJIbHO HEOE3MEUHOTO JIISTHHS 0CO0010 BIKOM BiJl OJJUMHAIATH J0 40-
TUpHAAUATH (200 MIICTHAALATH) POKiB, 32 sike KK Ykpainu mepenbadene mokapaHHas y BUIVISAL
1030aBJICHHS BOJII OHAJ ITSITh POKIB, MO’KC BUHHKHYTH IoTpeOa B HEraiHii MpuUMycCoBii i30-
JSMiT AUTHHU. Y TaKOMY BHIIQJKy Ha MiACTaBi yXBaJIH CIiAYOTO CyA/i, TOCTAHOBICHOI 3a KJIOTIO-
TaHHSM MIPOKYpoOpa, 0coOy MOxke OyTH OMIIIIEHO B MPUHMATbHUK-PO3MOIIIBHUK /ISl HETIOBHO-
JiTHIX Ha cTpok 70 30 110 (4. 4 ct. 499 KIIK VYkpainu). [TomieHHs HEMOBHOIITHBOT 0CO0U 110
MpUMaTbHAKA-PO3MOAIIEHUKA 32 CBOIM XapaKTepOM € 3aX0I0M IIPUMYCY 1 38 yMOBaMH peali-
3alii ayxe Harajaye 3amoOiKHUN 3axia. BogHodac cT. 131 He BIIHOCHTSH Iie# 3aXil J0 3aXOIiB
3a0e3MeueHHs] KpUMIiHAIILHOTO TpoBaKkeHHs, a raBa 18 KITK Ykpainu He BU3HAYAE 1IeH 3aXia
3armo0hkHUM, ajpke BianoBiaHo 1o cT. 177 KIIK Ykpainu 3amo0ikHi 3aX0lId 3aCTOCOBYIOTHCS
JWIIe 0 TiMO3PIOBAHMX, OOBMHYBAauUCHUX 13 METOI0 3a0e3NeUeHHS BUKOHAHHS MOKIAICHUX
Ha HUX 000B’s13KiB. HemoBHOMITHI, SKi HE JOCATIH BiKY, 3 KOTO HACTa€ KpUMiHAIbHA BiAIOBI-
JAJIBHICTB, HE € Cy0’€KTaMU 3JI0YHHY, & TOMY, BIZITIOBITHO 10 YMHHOTO KPUMiHAIBHOTO IPOIIECY-
aNbHOTO 3aKOHOJIABCTBA, HE MOXKYTh HAOyTH CTAaTyCy BUIIECBKa3aHUX YYACHUKIB KPUMIHAJIBHOTO
npoBapkeHHs. Ciij 3BEpHYTH yBary Ha Te, IO BIJIOBIIHO /10 mojoxkeHb 4. 4 ct. 499 KIIK
VYkpalHu MOMICTUTH B HNPUHAMAIBHUK-PO3MOAIIEHUK MOXKIUBO JIMIIC HEMOBHOIITHBOTO, SIKHM
BYMHUB CYCITIJIbHO HeOe3MeyHe JisTHHS, BIKOM BiJl OMHAIIATH 10 YOTUPHAAUATH a00 MIiCTHAI-
IATH POKiB. Y 3B’SI3Ky 3 IIUM, KpUMiHAJIbHE TpOIecyalbHe 3aKOHOIABCTBO HE MICTUTH IIOJIO-
JKEHb TIPO MOKJIMBICTD aleISAIMIHHOTO OCKAp)KEHHS PINICHHS PO TOMIIICHHS HETIOBHOITHBOT
0Cco0H 10 MpHUIMAalTbHUKA-PO3IOIIIEHUAKA.

YpaxoByroun MiXXKHAPOTHHUN TOCBIJ CITiJ 3BEpHYTH yBary, mo cT. 37 KoHBeH1ii mpo npasa
JUTHHH, BU3HAYAE, 110 KOXKHA T1030aBJICHa BOJIi IMTHHA TIOBUHHA MaTH IIPaBO Ha HETAMHUHN OCTYTI
JI0 TIPaBOBOI Ta 1HMIOT BiJMOBIAHOI JOMOMOTH, a TAKOXK MPABO OCKapyBaTH 3aKOHHICTh M030aB-
JICHHS ii BOJII MEpe CYAOM YU IHIIAM KOMIIETEHTHUM, HE3aJIeKHUM i OE3CTOPOHHIM OPraHOM Ta
MIPaBO Ha HEBIJIKJIAJHE MPUUHATTSI HUMH pillleHb 00 Oyab-aKoi mporecyanbhoi Aii [2]. Takum
YHHOM, OPIEHTYIOUHCH HAa MKHAPOIHI CTAHIAPTH Y Cepi 3aXUCTy AUTHHU, MH BBAXKAEMO, TOIITb-
Ho BctaHOBUTH y KITK YipaiHu monokeHHs PO MOKITHBICTD AIEISIiHHOTO OCKapKEHHS PillICHHST
CyIy TIpO TIOMIII[CHHST HEMOBHOJMITHROTO MTPAaBOIIOPYIIIHUKA IO TIPHHMaTbHIKA-PO3MONITEHUKA.

BucHoBku. TakuM 9WHOM, Cy4acHHH MiJXiJ i3 BUKOPHUCTAHHSM MIXHAPOJHOTO JOCBIILY
JI0 TUTaHHS TIPO MPHUTATHEHHS HETTOBHOMITHHOTO JI0 KPUMIHAIBHOT BIJIMOBI A IBbHOCTI, HA HAIII T10-
V1511, TIOBMHEH TOJISITaTH Y BU3HAYCHHI MEBHOI 3/1aTHOCTI CaMOT0 HETIOBHOJITHBOTO CIIPHHMATH
OB’ sI3aHi 13 KPUMIHAJIBHOIO BiIOBINANbHICTIO MOPANIbHI Ta TICUXOJIOTIYHI acnekTu. I1pu mpomy,
BHU3HAUYCHHS MOKJIMBOCTI MPUTATHEHHS HOTO 10 KPUMIHAJIBHOI BiANOBIAJILHOCTI MOBUHHI OyTH
OB’ s13aH1, CIUPAIOYUCh Ha 1HAMBIyabHI 0COOIMBOCTI Ta CIPUUHATTS 1 PO3YMIHHS HUM BiJIOBI-
JAJIBHOCTI 32 OYEBHIHO aHTUTPOMAJICHKY oBeAiHKY. Kopecnonyroun 3 Hopmamu 3akoHy YKpaiHu
«[Ipo xkpumiHaNEHy BiamoBinaneHicThy, yuHHUN KIIK YkpaiHu BcTaHOBIIOE MEBHI 0COOIMBOCTI
B KPHMiHAJIBFHUX IPOBA/DKCHHSX MO0 HETIOBHOMITHIX. BomHOUaC MpaBoBe MOJIOKEHHST HETIOBHO-
JITHBOT 0COOH, sIKa CKoiJla CyCITUTbHO-HEOe3MeUHe JIISTHHS JIO JIOCSTHEHHS BIKY KPUMIHAIIBHOT BiJI-
MOB1TaTIbHOCTI, 1 TOC1 3aJIMINAETHCS HE JIO0 KIHIIS BPETYJIhOBAHUM, aJDKe 1151 0c00a, HE OTPUMYIOUH
MIPaBOTO CTATyCy MiJ03PIOBAHOTO YM 0OBHHYBAYCHOTO, TO30aBISETHCS TIEBHUX MOXKIMBOCTEH, 30-
KpeMa anelsiiHOro OCKap KeHHs MOMIIEHHS 10 MPUMaIbHUKA-PO3NOAUTbHIKA. TOMY TUTaHHS
010 MTPOIECYATBHOTO CTAaTYCy HETTOBHOMITHROT 0COOH, SIKa CKO1JIa CyCNiIbHO-HeOe3MeuHe AisTHHS
JI0 JOCATHEHHS BiKy KPUMIHAJIBHOI BiAMOBIAAIbHOCTI, MOTPEOYIOTh MOJAJBIIONO 3aKOHOIABYOTO
BPETYIIIOBAHHSI.
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YHEPEJUKEHICTD CJIIAYOTO CYAAL CYAY AK HIACTABA JJI51 BIABOAY
B KOHTEKCTI HPAKTHUKHU €BPOIIEMCBKOI'O CYAY 3 IIPAB JIIOAUHHU

CrarTs npucBsiue€Ha aHaNi3y NPOOJIEMHUX MHUTaHb IIiJl Yac 3aCTOCYBAaHHS 1HCTH-
TYTY B1JIBOJY Kpi3b IPU3MY €BPONEHUCHKUX CTaHAAPTIB 1 HOro peasnizauii y npaBoBiii
nivicHocri. [lpoaHanizoBaHo HU3KY pillleHb €BPONECHUCHKOTO Cydy 3 MpaB IIOIHMHU,
BHACIIJIOK 9OT0 C(HOPMYITFOBAIO KPUTEPIi, BIAMOBIIHO MO SKHAX CYII0, CIIAY4OTO
cyamio abo TMPOBAKECHHS, SIKE HUMH 3iHCHIOETHCS, MOKHA BH3HATH TAaKUM, IIO €
yrnepemKeHuM. 3po0JIeHO BUCHOBKH II0JI0 BCTAHOBJICHHS (DaKTy yIEepPEeIKEHOCTI i
HAasSBHOCTI «OOBHHYBAIILHOTO YXWIIY» CIIJTYOTO CYIIi, CYAy 3 MOMEHTY IMOpYIIeH-
Hsl HUIMH 3arajibHUX 3acaji KpUMiHaJIbHOTO MPOBaKEHHS a00 HEJOTPUMAaHHS BUMOT
MIPOIECYATBHOTO 3aKOHO/IABCTBA.

Knrwuosi cnosea: criouuii cyoos, cyo, ynepeoxceHicmo, 00 €KMUBHICMb KPUMi-
HAIbHORO NPOBAONCEHHS, De3CMOPOHHICMb, 3A2aNbHI 3ACA0U KPUMIHAIbHO20 NPO8a-
00ICenH s, NPABO HA 3AXUCM, NPe3YMNYis HeGUHYBAMOCT, 3MA2ANbHICIb CIOPIH.

Crarpsl TIOCBSIIIEHA aHAIN3Y MPOOIEMHBIX BOIIPOCOB IIPH NPHMEHEHUH HHCTH-
TyTa OTBOJA CKBO3b IPU3MY €BPOIEUCKUX CTAaHAAPTOB U €r0 pealu3aluu B IIPaBo-
BoH neficTBuTeNbHOCTU. [Ipoananu3upoBan psij pemeHuid EBponeiickoro cyaa mo
IpaBaM YeJIOBEeKa, B Pe3yJbTaTe uero copMyJupOBaHbl KPUTEPHH, B COOTBETCTBHH
C KOTOPBIMU CYyZAbIO, CIEACTBEHHOIO CYAbIO MM IIPOU3BOJICTBO, KOTOPOE UMM OCY-
LIECTBISAETCSI, MOKHO PU3HATH TAKUM, YTO SIBJISIETCS MPEAB3ATHIMU. ClieaHbl BBIBO-




