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JO IUTAHHSA ITPO JOUIJIBHICTD 3BACTOCYBAHHSA
OIVIATHOT'O BWIYYEHHSA NNPEJIMETA, AIKUH CTAB
SHAPAAAAM BUNMHEHHS ABO BE3IIOCEPEJHIM OB’€EKTOM
AJIMIHICTPATUBHOI'O TIPABOIIOPYIIEHHS

VY crarTi 3MiHCHEHO aHali3 CYTHOCTI aIMIiHICTPAaTHBHOTO CTSATHEHHS Y BHIVISII
OIJIATHOTO BWJIYYCHHS MpenMeTa, KWW CTaB 3HAPSIIIM BYMHEHHs abo Oe3moce-
penHiM 00’ €KTOM aMiHICTPATHBHOTO MPABOMOPYIICHHS. ABTOPH BU3HAYAIOTH TAKHN
3axijg aIMiHICTPaTHUBHOT BiJNIOBITAIBHOCTI SIK Hee(DEKTUBHHM 1 CKIATHUNA. Y Mexkax
JOCITIUKEHHS IIPOTIOHY€ThCST BIIMOBUTHCS BiJl 3aCTOCYBAHHS IbOTO BUY TOKAPAHHS
W aHaII3yOThCS IPUYMHH TaKOi BIIMOBH.

Knrouosi cnosa: noxapanms, oniamue uiyyeHHs npeomema, aOMIHICmpamusHe
CMsACHEHHS, 3HAPAO0S. GUUHEHHS NPABONOPYUEHHS.

B crathe mpoBeieH aHANM3 CYIIHOCTH aAMHHUCTPAaTHBHOTO B3BICKAHUS B BUJC
OIJIATHOTO M3bATHS MpEIMeTa, CTABILEr0 OpPYAUEM COBEpPLICHUS WM HEMOCpes-
CTBEHHBIM OOBEKTOM aIMUHHCTPATUBHOTO MPaBOHAPYILIEHUS. ABTOPBI ONPENENSIOT
JIaHHYIO0 MEpy aIMHHUCTPATUBHON OTBETCTBEHHOCTH KakK HEd(D(HEKTHBHYIO U CIOXK-
Hyto. B pamkax uccienoBaHus npejiaraercs OTKa3aTbCs OT HMPUMEHEHHsI 3TOro
BUJIa HAKa3aHUS M aHAIM3UPYIOTCS IPUYHUHBI TAKOTO OTKA3a.

Knrwouegwle cnosa: naxaszanue, oniamuoe usvamue npeomemad, aOMUHUCMPAmMue-
Hoe 83biCKanue, opyoue Co8epuleHsl NPAGoOHAPYUEHUs.

The article analyzes the essence of administrative penalty in the form of paid
seizure of the item that was the instrument of committing an administrative offense
or its direct object. The authors define this measure of administrative responsibility
as ineffective and intricate. In this study, it is proposed to abandon the use of this type
of punishment and the reasons for such refusal are analyzed.

Key words: punishment, paid seizure of item, administrative penalty, instrument
of committing an offense.

Beryn. KinbkicTe aaMiHICTpaTHBHHUX IPaBOMNOPYIICHD, SKi BUMHAIOTHCS B YKpaiHi, cHc-
TEMaTU4YHO 3pocTae. [[boMy crpusie HU3Ka IPUUYUH, Cepe]] IKUX MOKHA BUOKPEMHTH (DiHAHCOBY
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HECTAOUIBHICTE 1 COLiaJIbHY HE3aXMIICHICTh, HEAOCKOHATICTh YHHHOTO 3aKOHOJABCTBA YKpaiHH,
BIJICYTHICTb JI€EBOrO MEXaHi3My BHUSBJICHHS JICAKHX MPaBOINOPYIIEHb, HECYMIIIHHY POOOTY OKpe-
MHUX MPEJCTaBHUKIB MPABOOXOPOHHUX OpraHiB Toio. [lpore cepen mpuumH, sKi COPUSAIOTH BUM-
HEHHIO TIPOTUIIPABHUX [iSTHb PI3HOTO CTYICHS TSDKKOCTI, HA HAITy AYMKY, BapTO BUALUIHNTH 1 TaKy,
SIK HEBIJITIOBITHICTh TIOKAPAHHS CTYIEHIO IIKIUTMBOCTI MPABOMIOPYIICHHS Ta CKJIAJHICTh (& 1HOMI i
HEJIOIUIBHICTH) 3aCTOCYBAHHS OKPEMUX BUIIB aIMIHICTPATHBHUX CAHKIIIM.

[TuranHs 3acTOCyBaHHS aIMiHICTPaTHBHUX CAHKIIH TPagumiiHO € MPEeIMETOM HayKOBHX
JIOCIIDKEHb BITYN3HSIHUX 1 3aKOPJOHHMX yueHHX. [0 HhOTO, 30KpeMa, 3BEpTaUCs TaKi HayKOBIIi,
sk: B.b. ABep’stHoB, O.B. Anekceena, }O.I1. butsak, B.B. 3yii, M.B. Kosaisb, P.C. Ko3topenko,
T.O. Konomoenp, B.K. Konmnakos, O.B. Kyzsmenko, C.I'. CrenieHko, a Takox iHmri. [TpoTe KinbKicTb
a/IMiHICTPAaTUBHUX MPABONOPYILIEHb, AKTUBHA 3aKOHOAAaBYa POOOTA I10JI0 BIOCKOHAICHHS 3aXO0/IiB
aJIMiHICTPATUBHOI BIIMOBIAAILHOCTI, AKTHBHA ITPEBEHTUBHA ASUTLHICTh IPABOOXOPOHHUX OPraHiB
TOMIO CBiYATH PO Te, MO CHCTEMA aAMIHICTPATUBHHUX CTATHCHD Mae OyTH MepersiHyTa i ONTH-
Mi30BaHa BiJIMOBIIHO IO BUMOT Cy4aCHOCTI.

IMocTanoBka 3aBaaHHs. METOI CTATTI € OCIHIPKEHHS TIPpo0ieM, TOLiIbHOCTI i 0co0Iu-
BOCTEH MPAKTUYHOTO 3aCTOCYBAHHS aJIMIHICTPATUBHOTO TIOKAPaHHS y BUJIi OIUIATHOTO BHITYYCHHS
IpeaAMeTa, IKuil cTaB Oe3nocepeHiM 00’ €KTOM a00 3HAPSAAIIM BUMHEHHS MIPABOIIOPYIICHHS Bif-
MOB1/IHO /IO BUMOT YHHHOTO a/IMIHICTPAaTMBHOTO 3aKOHO/IABCTBA YKpaiHH.

PesyabraTn gocaigxenns. Bianosigno go cr. 23 Konekcy Ykpainu npo agmiHicTpaTUB-
Hi npaBonopymieHHs (nani — KYAII), aagMiHicTpaTUBHE CTATHEHHS € MIpOIO BiAMOBIZAJIBHOCTI i
3aCTOCOBYETHCSI 3 METOIO BHUXOBAHHSI OCOOHW, sSIKa BUMHHIIA AJMIHICTPATHBHE MPABOIOPYIICHHS,
y Iyci gonmep:KaHHsS 3aKOHIB YKpaiHH, OBard IO MPaBUII CIIBXKHUTTS, a TAKOXK UL 3aI00iraHHs
BUMHECHHIO HOBHX IIPABOIOPYIICHb SK CAMUM IPaBOMOPYIIHHKOM, Tak i iHmMUMH ocobamu [1].
MorkHa CTBEP/UKYBATH, IO KOKHE aJAMIHICTPAaTUBHE CTATHEHHS Ma€ HE JIUIIEC KapajbHUH, ane i
IIPAaBOBIMHOBHUI MOTEHIaN. MOro 3aCTOCYBaHHSM, TI0-TIEpIIE, IPUITHHSIETHCS POTHIIPABHE CTa-
HOBWIIIE, IPOTUIIPABHA CUTYAIlis, y MEXKaX SIKOi OyJI0 BUMHEHO MPABONOPYIICHHS; MO-ApyTe, Bif-
HOBITIOIOTHCS MTOPYIIEHI POCTYIIKOM IOPHINYHI BITHOCUHH a00 K KOMIIEHCYEThCS 3aB/laHa IIPaBo-
MOPYILISHHAM ILIKO/Ia; [TO-TPETE, CaM MPaBOMOPYLIHUK 3a3HAE HETATUBHOTO BILTUBY 3 OOKY JepKaBH
y BUIJISIIL 3aCTOCYBaHHS 3aXO/IB aJIMiHICTPATUBHOI BiJIMOBIJAIIBHOCTI a00 K 3aXOJiB aaMiHICTpa-
THUBHOTO BIUIHBY, KPIM BHITQ/IKiB, KOJIU IIPABOIIOPYIICHHS BYMHEHE HEITOBHOIITHEOIO 0C00010, 200
SIKIIO 32 00CTaBUHAMH CIIPAaBU IPABO3ACTOCOBHUM Cy0’€KT MpHiine 10 BUCHOBKY PO BiTHECEHHS
BUMHEHOTO TPOTHUIIPABHOTO IiSTHHS IO YUCIIA MAJIIO3HATYIITHX.

Cucrema aJMiHICTpaTUBHUX CTIATHEHb 3aKkpimieHa B cT. 24 KYAII, ne ix nepeniueHo 3 ypa-
XyBaHHSM CTYICHS X CYBOPOCTI, a BITaCHE CYTHICTb 1 0COOIIMBOCTI 3aCTOCYBAHHS OKPEMHUX BUJIIB
CTATHEHb BM3HAUAIOThCSl okpemMuMHu ctartssmu KYAIL Ilpote B Haymi aaMiHICTpaTHMBHOTO IpaBa
€ i IyMKa Tpo Te, IO aaMiHICTpaTWBHI CTATHEHHS HE MO)KHA Ha3BaTU €JIEMEHTAMHU CHUCTEMH,
OCKiJIbKH BOHM iCHYIOTb HE3alIeKHO OJHE BiJ OJHOTO. IX MOeIHYIOTh 3acaju BUHMKHEHHS, MeTa
Ta MiJCTaBU 3aCTOCYBAHHS, XapaKTEPHI PHCH, 33 SIKHMH BOHU BHPI3HIIOTHCS CEpeJl HIHUX aIMi-
HICTPaTUBHO-IIPABOBHUX CAHKIIN. BomHOYac BOHM HE YTBOPIOIOTH YCTAJCHOTO 3B’SI3KY, €IUHOTO
IIJI0TO, B SIKOMY KOKEH 3 €JICMEHTIB Ma€ BJIaCHE CMHUCIIOBE HaBaHTaKEHHsI i BiJIMOBIIa€ 3a 3a0e3-
TIeYeHHS MeBHOT (DYHKIIT, 0 MMO3HAYAETHCS HA ICHYBaHHI BCiel cucteMu. Tak, BiIMOBa JiepKaBH
BiJ 3aCTOCYBaHHS /0 0Ci0, BHHHHMX y BUMHCHHI aJMiHICTPAaTUBHOTO MPOCTYTIKY, HAIPUKIA], BHU-
MIPaBHUX POOIT, HiSIK HE BIUIMBAE HA 1HII BUAN CTATHEHb, IOPAJIOK IX 3aCTOCYBAHHSI.

Cepen CTATHEHB, IO 3aCTOCOBYIOTHCSI 33 AAMIHICTPATHBHI MPABOMOPYIIEHHS, O0COOIUBE
MiCIIe MTOCi/Ia€ OTUIaTHE BUIIyYEHHs MpeaMeTa, KU cTaB Oe3nocepenHiMm 06’ eKToM abo 3Hapsi-
JIM BUMHEHHS MPaBONOPYLICHHS, K€ IMOCIJa€ TPETI0 CXOAWHKY B 3arajbHOMY MOPSIKY aami-
HICTpaTUBHHX CTATHEHb. JleTampHO cnenmgika 3aCTOCYBaHHS TaHOTO BHIY aIMiHICTPaTUBHOIO
nokapanHsi Bu3HaueHa cT. 28 KYAIL. OcoOnuBicTh IbOTO BH/Y CTSATHEHHS MOJISTAE, HA HAITY JTyM-
KY, Y IOCUTb CKJIaJ{HiH, & THKOJIM ¥ TPOCTO HEBUTIPABIaHIH, MPOIEAYPi 3aCTOCYBAHHSI.

CyTHICTB OIUTATHOTO BIJIYYCHHS NPEIMETa, SKUI CTaB 3HAPSAIIM BUMHEHHS ab0 Oe3moce-
penHiM 00’ €KTOM aMiHICTPATHBHOTO PABOMOPYIICHHS, TIOJIATAE B 1OT0 MPUMYCOBOMY BIJIYUICHHI
3a pillIeHHAM CyAy 1 HaCTyNHil peatizauii 3 mepenauero BUPYUEHOI CyMH KOJIHITHBOMY BITAaCHUKOBI
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3 BiIpaxyBaHHSIM BUTPAT IO peaiizallii BUIy4yeHoro npeamera. GakTuyHO HAEThCs MPo IpUMYCo-
By pealtizallito MaiiHa, sike nepedyBaio y BIaCHOCTI IPaBONOPYIIHUKA, YEPE3 MEPEKY ep:KaBHUX
3aKJIaJiiB TOPTiBJIi 3 MOBEPHEHHSM KOJMIIHBOMY BJIACHHUKY COOIBapTOCTI TaKOTo MaiiHa, aje 3 Bi-
IpaxyBaHHSM BUTPAT, TOHECCHUX JIEPKABOIO UL Horo peanizamii [3, ¢. 97]. BBaxkaemo Taky 1mo-
3UIIIO CIYIIHOIO Ta BAPTOI yBark. ToMy JOMIIBHO TOBOPHUTH HE MPO CUCTEMY aIMiHICTPAaTUBHUX
CTATHEHB, a TPO IX 3aKOHOIABYO BH3HAYEHY CYKYITHICTB, 3aCTOCYBAHHS SKOI Iepemdadae 1oCsr-
HEHHS TIEBHOI MeTH (BUXOBHO{, KapaJIbHOI, TPEBEHTHBHOI TOIIIO).

Merta CTSATHEHHS y BUIVISIII OIJIATHOTO BHITYYEHHSI MTPEIMETa, SIKUH CTaB 3HAPSAISIM BYH-
HEeHHs a0o Oe3nocepeHiM 00’ €KTOM aIMiHICTPAaTUBHOTO IIPABONOPYIICHHS, — I030aBUTH HOPYIII-
HUKa [IpaBa BOJIOJIHHS MPEAMETOM, SIKUH HUM BUKOPHCTOBYETHCS HE3aKOHHO ab0 3 MOPYIIECHHSIM
3arajabHO000B’ I3KOBHX IIPABHJI, BJIACHE 3 JOIIOMOTOIO SIKOTO BUMHSAETHCSA MPaBoIopyieHHs. TooTo
3aKOHOJABEIb BH3HAE OIUIATHE BUUTYUCHHS MPEIMETa 3aXOIO0M BiIIIOBIIAIBHOCTI, 3aCTOCYBaHHS
SIKOTO TI030aBUTH 0CO0Y MOXKJIMBOCTI BUMHATH KOHKPETHI MPABOMOPYIICHHS, OCKIJIBKH BIJICYTHIM
Oyze MexaHi3M BUMHCHHS MOPYIICHHS, YMOBHU MPOTHIIPABHOI MOBEMIHKHU. Tak, BHIy4eHHs TpaH-
CIIOPTHOTO 3ac00y HE JIO3BOJIUTH KOJUITHBLOMY BOJIIEB] IPpy00 UM CHCTEMATHYHO MMOPYIITYBATH Ipa-
BUJIa BUKOPUCTAHHS TPAHCIIOPTHUX 3aC001B, OTNIATHE BUITyYEHHS BOTHENAIBHOT 30p0i MPUITMHHUTH
BUMHEHHS ITPOCTYTIKIB, OB’ SI3aHUX 13 HOPYIICHHS MOPAAKY i1 30epiraHHs TOIIO.

Sk 3aznauae T.B. Anepeiiko, oruiaTHe BWIIyYEHHS MpeaMeTa, SIKUM CTaB Oe3nocepenaHiM
00’ekTOM a00 3HAPAIASIM CKOEHHS MPaBOIMOPYIIEHHS, — Le creuniYHUNA BUA TPOIIOBO-MATEPi-
QIBHUX CTATHEHb, HAKJIAJCHUX 32 BYMHCHHS aJMIiHICTPATUBHHUX IPOCTYIIKIB 13 BUKOPUCTAHHIM
CIeLiabHIX MPEIMETIB, MPWIALiB, a00 Oe3mocepenHiM 00’ €KTOM SIKHX € 3a00pOHEHUH TIpenMeT
[2, c. 148]. IIpoTe 3acToCcyBaHHS IILOTO 3aXO/y CTATHEHHsI, HA HAII TOTIISAJI, MA€ HU3KY CYTTEBUX
HEJIOJIKIB, I[0 CTABHUTH ITi/] MMTaHHSI MOKJIMBICTE 1 JOIUIHHICTE HOr0 HAKJIAaJaHHS

1. JlocuTs cKJIagHA TpOLIeypa BUKOHAHHS CTSATHEHHS: BIAMOBITHE MaifHO Ma€ OyTH BHITY-
YeHEe y BIIACHUKA, Pealli30BaHe Yepe3 MEPEKy CIelialbHUX TOPTOBEIbHUX YCTAHOB, MOTIM JIepiKa-
Ba Mae€ MopaxyBaTH BJIACHI BUTpATH Ha 30epiraHHs Ta peasizallito MaiiHa, 3aikcyBaTH MOHECEH1
BUTPATH JJOKYMEHTAIBHO, a MOTIM PEIITY IPOIleii TOBEPHYTH KOJIHUITHHOMY BIACHUKY.

2. JlepkaBa IOBHHHA CTBOPUTH Ta 3a0e3ne4ynuTd (PyHKI[IOHYBaHHS MepeXi TOProBEeJIbHUX
YCTaHOB, Yepe3 sIKi MalOTh PEalli30BYBATHCS BHJIYYCHI B KOJHMIIHBOTO BIACHUKA Pedi, sIKi CTaJH
IpeAMETOM a00 3HAPSISIM CKOEHHS IPABOIIOPYIICHHSL.

3. ¥ pasi oI1aTHOTO BHITYUCHHS MaiiHa HE 3aBKIN BPAaXOBY€ETHCS HOTO 1CTOPHKO-KYIBTYp-
Ha IiHHICT. Tak, 3actapiyia 30posi Mae CyTTEBI HEJOMIKH MOPIBHSIHO 13 Cy4acHO, MPOTE HA PUHKY
TOBapiB MOXE KOIITYBAaTH Habararo OibIlie Ik aHTUKBapHA a00 PiAKICHA, aH1XkK, HAITPHUKIIA, Cydac-
Ha 3 ONTHYHUM IPHIIJIOM, TPOTE [Iel YNHHUK MOXKE i He Oparucs 1o yBaru. Lle sk Moxe cTocyBa-
THUCS ¥ TPAHCIIOPTHUX 3aC001B, IHIIMX BUIIB peueil, 0 cTanu 3HapAasM a0o 00’ €KTOM BUMHEHHS
MIPAaBOMOPYLICHHSI.

4. JlepxaBa MO>K€ HECTH JIOAATKOBI BUTPATH Ha 30epiraHHs BUIYYEHUX peuel (HanpuKia,
BIUTyYCHHX TBapHH HEOOX1THO TOLYBaTH, 3a0e31edyBaTH OIS, 38 HEOOXiTHOCTI — HaJaBaTH Me-
JIMYHY JIOTTIOMOTY; BHJIYUYCHI TPAHCIOPTHI 3aCO0M HEOOX1THO 3a0E3MEUUTH MICIIEM IS CTOSHKH,
sike O BIJIOBI/IAJIO BCTAHOBJICHWM BHUMOTaM, a TAKOX OXOPOHOIO; BHJIyueHa BOTHEMAJIbHA 30post
notpelye crieliaibHIX YMOB 30epiranHs it oxoponu tomo —JI. II1.; C. B.).

5. TIoTpiGHO MPOBOANTH TOBAPO3HABUY CKCHEPTHU3Y JAJISI BU3HAYCHHS BapTOCTI BHITyUCHO-
ro MaifHa Ta BCTAHOBJICHHS aJ€KBAaTHOI I1iHH, sika O JO3BOJISUIA peai3yBaTH TOBAp y HAHKOPOTIII
CTPOKH, ajie BOAHOUAC Oyna peanbHOIO.

6. Konumniii BIacHUK MaiiHa 3aBKIM MOXKE OCKAPIKUTH BHU3HAYCHY IIHY SK TaKy, IO
HE BI/NOBia€e peasbHiil co0iBapTOCTI MaiiHa.

7. Tlporec peanizaiiii BUIy4YEHOrO MaiiHa MOKe OyTH pO3TSITHEHHUH Y Yaci, BHACIIIOK YOTO
JeprkaBa MOYKEe TIOHECTH TOJATKOBI BUTpATH Ha 30epiraHHs 9i OXOpPOHY MaifHa.

8. He 3apxu BUIIy4YeHE MaifHO MOKe OyTH MPOJAHO B YCTAHOBJICH] TPOIIeCyalibHI CTPOKH
BHUKOHAHHS ITOKapaHb 1 3aKOHOIAaBCTBOM HE BU3HAYCHO, SIK BUPILIUTH CITip, KOJIH IMPOIIEAYpa peai-
3amii MaliHa He 3aKiHYMIacs, a CTPOKH MPOBAKCHHS y CIIPaBi MPO aaMiHICTpaTUBHE MPaBOTIOPY-
IICHHS BXKe T0OIMIH KiHIISA.
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9. MaiiHo Moxe OyTH BIITyUCHO JIMIIIE Y BIACHUKA, @ HE B HETOOPOCOBICHOTO KOPHCTyBaya.

10. @aktrynHa coOiBapTICTh MaiiHa MOXKE HE TIEpEKPUBATH BUTPATH JIEpyKaBHU Ha MOT0 pealti-
3alit0, @ MUTAHHS PO BIJIIKOAYBAaHHS BiANOBIAHNUX 30UTKIB 3aKOHOJIABCTBOM HE BUPILIYIOTHCS.

11. BunydeHHro misirae JIUIIe Te MaliHO, sIKe cTaiio Oe3nocepeaHiM 00’ eKToM abo 3HapsI-
JISIM BYMHEHHS TTPABOTIOPYIICHHS. SIKIIO K Y IPaBONOPYIITHIKA € y BIACHOCTI MaifHO, aHAJIOTigHE
BHJIYYCHOMY (HAIPUKIIAJ, e OJHA PYIIHHIIS a00 aBTOMOOUIb TOIIO), TO BOHO HE BHIYYA€ThCA 1
MIPABOMIOPYIIHUK HE TI030aBISIETHCS MOYKIIMBOCTI BUYMHSATH 3 HOTO JIOTTIOMOTOXO HOBI MPOTHUIIPABHI
aZIMiHICTPaTHBHO KapaHi BYMHKH. ToOTO NpeBEHTHBHA MeTa MOKapaHHS HE JOCSATAETHCS abo K
JIOCATAETHCS JIUIIE YAaCTKOBO.

VYei 1l YMHHHUKM CYTTEBO YCKIAQJHIOIOTH TPOILEC HAKIAJaHHS BU3HAUEHOIO CTSATHEHHS,
a TOMY IPaBO3aCTOCOBHI OPTaHU HOro BUKOPUCTOBYIOTH BKpai piiko, 110 MOXKE CTBOPUTH 11103110
9aCTKOBOI 0€3KapHOCTI JIJIsI IPABOIIOPYIIHUKIB.

KVYAIl mepenbavyae MOXKIHBICTH 3aCTOCYBAaHHS OIUIATHOTO BHIJIYYEHHSI TPAHCHOPTHHX
3ac00iB 3a TIOBTOPHE MPOTSIrOM POKY KepyBaHHS HUMH B CTaHI CIT’SIHIHHS a00 YXWJICHHS BiJl IIPO-
XOJDKCHHS OISy Ha HasBHICTh ci’stHiHHSA (4. 2 cT. 130 KVAII), 1 32 moBTOpHE KepyBaHHS ITUMH
3aco0aMu, HE 3apeecTpOBaHUMHE (IIEPEPEECTPOBAHUMH) BCTAHOBJICHOMM IOPSIKOM, 3 TTiIpo0Iie-
HUM HOMEPHHUM 3HAKOM YU 3 HOMEPHUM 3HAKOM, SIKUI HE HAJICKUTh [IbOMY 3ac00y, a00 3 YMUCHO
MIPUXOBAaHUM HOMEPHUM 3HaKoM (4. 5 c¢T. 121 KVAII), a Takoxx BorHenaibHO{ 30poi Ta 6oenpumnacis
JI0 Hel 3a mopyIeHHs MpaBui ix 30epiranHsg uu nepeBeseHHs (4. 1 ct. 191 KVAII) i 3a yxuneHns
BiJ peadnizauii 30poi Ta 6oenpunacis rpoMajsiHaMHu, B SIKUX OpraHaMu BHYTPILLIHIX CIIPaB aHYJIbO-
BaHO J103B1N Ha iX 30epiranHs (cT. 193 KVAII).

Jlane ajMiHICTpaTUBHE CTATHEHHS BIAMOBIAHO 10 BHMOT cT. 25 KVYAII mMoxe Oytu
SIK OCHOBHHM, TaK 1 JOJAaTKOBUM, aie (aKTHIHO II€ TTOKAPAHHS 3aCTOCOBYETHCS BHUHITKOBO
SIK JIOAaTKOBE, OCKiIbKU B Mexkax KYAII He nmummiocs crarei, siki 0 J03BOJISITH 3aCTOCYBATH HOTO
SIK OCHOBHHMH BHJ NIOKapaHHA. BOHO Moxke OyTH 3aCTOCOBaHE JIMIIE TOJI, KOJIU Iie IepeadadeHo
CaAHKITIEIO BiJIMOBIIHOT CTATTi. 3a3BUYall 11e albTePHATUBHUI BU NIOKAPaHHA, 3aCTOCYBaHHS a00
HE3aCTOCYBaHHA SIKOTO BiJIHECEHO /0 KOMIIETEHIii oprany abo mocamoBoi ocoOu, sika BHpIIIye
cnpaBy 1o cyTi. [IpoTe came CkIaiHICTh 3aCTOCYBaHHS JAHOTO CTSATHEHHS HE CIIOHYKA€ MpalliB-
HUKIB IPaBOOXOPOHHUX OpraHiB Horo Haknagaru. [Ipore B KYAII micTaThes 1 Taki ckiaau aami-
HICTPaTUBHHX MPOCTYIIKIB, 32 BUMHEHHS SKHX 3aCTOCYBAaHHS OIUTATHOTO BWITYYCHHS MaifHa, SIKE
CTAJIO 3HAPSIIIM BUMHEHHS a00 Oe3mocepeiHIM 00’ €KTOM aJIMiHICTPATHBHOTO MPABOMIOPYIICHHS,
€ 000B’SI3KOBHM, 1110 CTBOPIOE JTOJIATKOBI «IIPOOIEMI» JUIs CyO’ €KTIB TIPAaBO3aCTOCYBaHHSI.

[Ipobnema 3acTtocyBaHHsI IIBOTO BHIy IOKapaHHS TOJSITa€ B TOMY, IO BOHO MOXKE
3aCTOCOBYBATHCS BHUHSTKOBO OO0 MaifHa, sIKE HAJIEKUTh 0COO1 Ha MpaBi MPUBATHOI BIACHOCTI.
Sxo x oco0a He € BIACHUKOM, a BUCTYIIA€ HEJOOPOCOBICHUM KOPUCTYBaueM, BOJIOAUIBIIEM TaKo-
ro MaifHa, JJaHa CaHKIIig He MOXKe OyTH 3aCTOCOBaHa, 110, B OKPEMHX BUIAJKAX, IPUBOIAUTD (ak-
TUYHO 710 0€3BIANOBIAAIBLHOCTI MpaBoNOpyIIHUKA. Tak, K0 0co0a-HEBIACHUK TPAHCIOPTHOTO
3aco0y 3a KepyBaHHS TaKHM 3aCO00M y HETBEpe30MY CTaHi Oyna 1mo30aBjieHa IpaBa KepyBaHHS
(a. 1 ct. 130 KVYAII), To BYMHEHHSI IOTO XK TIPABOIMOPYIICHHS MTOBTOPHO JIO3BOJISIE 3aCTOCYBATH
1o rope-Bofist ymmie mrpadHi cankmii (4. 2 ct. 130 KYAII), ockiibkH MpaB Ha yIpaBIiHHS TpaH-
CTIOPTHUM 3ac000M HOTO BXKe MT030aBJICHO, a OTUTATHO BIJIYYUTH TPAHCIIOPTHUH 3aCi0 HEMOXKITUBO,
00 BiH HE € BIACHICTIO MOPYIIHHKA.

VY npakTU4HIN ASUTBHOCTI TPABOOXOPOHHUX OPTaHiB OMJIATHE BUITYUCHHS MaifHa 3aCTOCOBY-
€ThCA B Pa3i BUIYYEHHs BOTHEMANIbHOT 30poi Ta 00€npHUIlacis, a BIacHe Mpolieaypa BUIyYeHHS Ma€e
JOCUTh CKIIATHUI XapaKTep, OCKIIBKU HAEThCS MPO Pedi, SIKi BUMAraroTh JOTPUMAHHS CIICIialib-
HOTI'O PeXKUMY IpUiioMy, BUITy4eHHs Ta 30epiranns [2, c. 148].

OmatHe BIUTYYCHHS IPEIMETa, SIKAH CTaB 00’ €KTOM ab0 3HAPSIISIM BUMHEHHS IIPaBOIIOPY-
IICHHS, HAJIS)KUTh JIO MAWHOBHX BHJIIB aJIMiHICTPATUBHUX CTATHEHS [3, C. 96].

Bce Buieza3HaueHe Jja€e mijicTaBu CTBEPHKYBATH MPO HEJOIIBHICTh 3aCTOCYBAaHHS TaKo-
TO BUAY aAMIHICTPAaTUBHOTO TOKapaHHS, SK OIUIATHE BWJIYYCHHS IpenMeTa, SKUi cTaB Oes3rmoce-
penHiM 00’ exToM ab0 3HAPSAASIM BUMHEHHS aJMIHICTPATHBHOTO IIPABOMOPYIICHHS, OCKUIBKU pe-
aJIBHOI KapaJbHO-IIPEBEHTUBHOI Ta BUXOBHOI (DYHKIIii, HA HAII MOV, JaHE TOKApaHHS HE Hece.
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Taka qyMKa MiATBEPAKYETHCS M IHITUMH HAyKOBIISIMHU, SIKi HA3MBalOTh HOr0 Manoe(EKTUBHUM Ta
CKJIQJIHUM Y 3acToCyBaHHi [3, c. 147; 4, c. 164].

BucHoBkmM. Sk BiIOMO, HaKJIaJCHHS aMIHICTPATUBHOIO CTSTHEHHS € 3aBepIIaJbHUM €Ta-
ITOM aJIMiHICTPaTHBHOIO MPOBAKCHHS. AJie MPUTATHEHHS BUHYBATOTO JIO aJIMiHICTPATHBHOI Bifl-
MOB1TAJILHOCTI HE € caMOITLTI0. BOHO Mae Ha MeTi He JIHIe MPUITMHEHHS TPOTHIIPABHOTO JISTHHSI,
ajyie i KOMITEHCAIIIFO 3aBJaHOT MIKOAX (SKIIO ii 3aBIaHHS Majo MicIie), J03BOJISE BKa3aTh IPaBo-
MOPYIIHUKY HA MPOTUIPABHICTH HOTO BUMHKY Ta CTHMYJIFOBATH HOTO HAIadi HE BUMHSATH MPOTH-
MIPaBHUX JAisHb. 3aCTOCYBAaHHSA KOHKPETHOTO CTATHEHHS MaTepiaii3ye MPaBOBY OLIHKY isTHHS I10-
PYIIHHKA, BHACTIIOK YOT0 OCTAHHIM 3a3HA€ HETaTHBHOTO MATEPiaJbHOTO BIUIUBY YU OOTSHKIMBUX
MOpaJIbHUX HACIHIJKIB. AJle TOCSITHEHHS METH TTOKapaHH MOYKIIUBE JIUIIE 32 YMOBH 3aCTOCYBaHHS
JUEBUX, BUMIPABIAHUX CAHKIIIH, 10 IKUX BayKKO BiTHECTH OIUIATHE BUJIYUYCHHS MPEIMETA, SIKHI CTaB
Oe3nocepeHIM 00’ €KTOM a00 3HAPSAIIM BUNHEHHS TpaBonopyieHHs. Ha Hairy qyMKy, y ipoiie-
Cl PO3BUTKY 3aKOHOIABCTBA YKpaiHH PO aJMIiHICTPATHBHY BIIMOBIIAIBHICT 3aKOHOJABEIb Ma€e
BIJIMOBHTHCS BiJl 3aCTOCYBaHHS TAKOTO BUY CTSATHEHHS SIK HEC(PESKTHBHOTO ¥ TaKOro, IO HE Bij-
MOB1/Ia€ METI aJIMIHICTPATUBHOTO TIOKAPAHHSI.

3a3HayMMo, 1110 MU HE MPETEH/IyEMO Ha MOBHOTY BUCBITIICHHS IPOOIEMAaTHKH 3aCTOCYBaHHS
OIJIATHOTO BUJTYYCHHS MPEMETa, IKUi CTaB Oe3mocepeHiM 00’ eKkToM abo 3HAPSIISIM BUMHCHHS
aJIMIHICTPATHBHOTO MPABOMOPYIIEHHS K BUAY aMiHICTPAaTUBHOTO CTSTHEHHs. [IpoTe BBaXkaeMo,
10 nmpobseMa 3aCTOCYBaHHS AAHOTO BUJY CTATHEHHs MOTpedye AeTajJbHOr0 HayKOBOT'O OOTOBO-
PEHHSI, TOMY CTaTTS MOXKE CTAaTH MIATPYHTSM JUIsS MOJANBIINX HAYKOBUX MOCIIKEHB 13 JaHOTO
MMATAHHS.
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