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ITPABOBA ITO3UIIA HOTEPIIIOIO OAO 3BIVIBHEHHSI BAHHOT'O
BIJ KPUMIHAJIBHOI BIAITOBIJAJIBHOCTI

Hocmipkeno npodiemy TpaBoBOi TO3HLII{ TIOTEPILIOrO Bij{ 37T0YHHY IOJ0 3Bisb-
HEHHS BUHHOTO Bi/l KPUMIHANLHOI BIAMOBIAANBHOCTI y IUIOLIHHI KPUMIHAILHO-TIPa-
BOBHX Ta KPUMIHAJIBHUX npoLeCyaTbHUX MPABOBITHOCHH. O6rpyHTOBaH0 BHCHOBOK
TPO YTUCKH TPABOBOI MO3HILii IOTEPIIIONO 00 BIUIMBY HA 3BLTBHCHHS BHHHOIO
Bl KPUMIHAJTBHOT BIMOBIATBHOCTI Ha MMiJICTaBaxX K 3aralbHoi, Tak OcoOmmBoi a-
CTHH KPUMIHAJIBHOTO TipaBa Ykpainu. BHeceHO mpomno3uilii 1mo/10 BUMpaBICHHS 3a-
3HAYEHOr0 CTAHOBHIIA LIIIXOM HOBOI pelakiii BiANOBiIHUX HOpM KpumiHanbHOTO
ta KpuMiHaIBHOTO MPOIeCyaabHOTO KONEKCIB YKpaiHu.

Knrouosi cnoea: 3sinvrenus 6i0 KpuMinaibHOI 6I0N0GIOATbHOCHI, 3AKPUMMS
KPUMIHALHO20 NPOBAOICEHHS, NPABOBA NO3UYIs NOMEPNINo2o, 3Md2dlbHICMb Mmd
PIisHICmb Npas cmopin y KPUMIHATbHOMY NPOBAONCEHHI.

HcenenoBana mpobiema paBoBOH MO3HIMH TTOTEPIIEBIIIETO OT MPECTYIUICHUS B OT-
HOIIICHUH OCBO60)K,Z[€HI/I$I BHUHOBHOTO OT YT OJIOBHOM OTBETCTBEHHOCTH B IJIOCKOCTH yro-
JIOBHO-TIPABOBBIX M YTOJIOBHO-TIPOLIECCYaTIbHBIX MPABOOTHOIIEHUH. ApPryMEHTUPOBaH
BBIBOJI O CTCCHEHISIX MIPABOBOH ITO3UIINH MOTEPIIEBILETO B BOIPOCE BOZMOXKHOTO OCBO-
00XIEHHS] BHHOBHOTO OT YTOJIOBHO OTBETCTBEHHOCTH Ha OCHOBaHMSIX Kak OOIIeid, Tak
Oco0OeHHO YacTell yroJoBHOTO MpaBa YKpauHbl. BHECEHBI MpeIoKeHust 00 UCTIpaBIie-
HUM YKa3aHHOTO TOJIO’KEHUS ITyTeM HOBOW PEIaKIIMK OIPE/IeNICHHBIX HOPM YTOJIOBHOTO
1 YTOJIOBHOTO MPOLIECCYATBHOIO KOAEKCOB YKPaHHBI.

Knrwoueswie cnosa: oceobodicoene om y20106HOU OMEENCMEEHHOCU, 3AKPbLMUE
V20l08H020 NPOU3BOOCHIBA, NPABOBAS NOUYUSL NOMEPNEBUE20, COCIAZAMETbHOCTb
U paBeHCMB0 Npaes CMOPOH 8 Y20JI08HOM NPOU3BOOCHIEE.

The problem of legal position of victim is investigational from a crime in regard
to liberation guilty from criminal responsibility inplane criminal and criminal judicial
legal relationships. A conclusion is argued about the constraints of legal position of
victim in the question of possible liberation guilty from criminal responsibility as on
grounds General, so Special parts of criminal law of Ukraine. Suggestions are made
about the correction of the indicated position by the new release of certain norms
Criminal and Criminal judicial codes of Ukraine.

Key words: discharge absolute, closing of criminal production, legal position
of victim, contentionness and equality of vights for parties in a criminal production.
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Beryn. 3axuct npas i cBOOOS TIOAMHH Ta TPOMAASHUHA — O0OB’SI30K JIEPAKABU 3arajioM, a
oTXe U ycix 0e3 BUHATKY OprasiB Jepx»aBHOi Biagu. Cyau BUKOHYIOTH L€l 00OB 30K HIISIXOM
3I1ACHEHHSI IPABOCYIsl, TOMY 3aBIaHHs CyAOBOI CUCTEMM — HaJaHHS SKICHUX CYyHOBUX IOCIYT
KIHIIEBUM CIIO)KMBauyaM — IPOMaIsTHAM, a TaAKOXK Cy0’€KTaM TOCIONAPIOBAHHS, TiSUTBHICTD SIKHAX €
OCHOBOIO EKOHOMIYHOTO PO3BHTKY JICPKaBH. 3milfiCHeHHS CyIaMH TMPABOCY/UIA, IO IPYHTYEThCS Ha
cnpaBez[JmBocn 11 BEepXOBEHCTBI npasa, 6y110 Ta € OCHOBHUMH rapaHTmMH 3aXHCTY TpaB JIOIMHA
i rpoMassHIHA. ToMy e(DeKTHBHICTB 1 SKICTh 3MIMCHEHHS KPHUMIHAIBHOTO CYJOYMHCTBA IS Jep-
JKaBHOI BIIQJIM 3arajioM Ta CyJI0BOI 30KpeMa MaloTh NepedyBaTy Ha OJHOMY a0yl 3 HAMBHITUMH
HpiOpUTETaMHU.

[Ipobnemaruui 3BiUNBHEHHS BiJ KPUMiHAJIBHOI BIiOBIAaIBHOCTI TA 3aKPUTTIO KPUMiHAb-
HOTO MPOBAPKEHHS y 3B 53Ky 13 MM MPUCBIATUIM cBOi nocnimpkeHHs 0.B. baymin, A.A. Bos-
ok, 0.0. ymopos, O.0. Xutawuii, O.C. Kozak, O.B. Hanen, B.M. Teprumuuk, /[.B. ®wuin,
JLLA. XpycnoBa, A.M. Slmenko ta iH. HaromicTh HeBHpILICHUME a00 CYNEPEWINBHMH 3aJIUINA-
IOTBCS TINTAHHS CITIBBIIHOMICHHS 3arajbHUX Ta CIEIiaJbHUX BHIIB 3BUIbHEHHS, BU3HAUYCHHS I1e-
penyMoB, TiJCTaB Ta YMOB 3BUIBHEHHS BiJI KPUMIHAIBHOT BiJMOBIJAIBHOCTI, MPABOBOT MO3MIIIT
CTOPIH KPUMIHAILHOTO MPOBAHKEHHS MO0 3BUILHEHHS BiJl KpUMIHAJIBHOT BiJIIOBIIATBHOCTI Ta
3aKPHUTTS KPUMIHAILHOTO ITPOBAKEHHS TOIIIO.

IMocranoBka 3aBaaHHA. MeTOIO CTATTi € BU3HAYCHHS HAsSBHOI CHUTYaIlil Ta BIOCKOHAJICHHS
YMHHOTO 3aKOHOJIABCTBA II0/I0 MIPABOBOI MO3MUIIIT MOTEPIIJIOr0 y BUPIICHH] IIMTAHHS 3BUIBHEHHS BHH-
HOTO Bijl KPUMiHAJIBHOI BiJNIOBINAIBHOCTI TA 3aKPUTTS] KPUMIHAJIBHOTO [IPOBa/PKCHHS Ha ITii MiCTaBi.

Pe3yabTaTn qociaigkeHns. 3BUIbHEHHS BiJl KPUMIHAIBLHOT BiAMOBIIaTLHOCTI — II€ BiJIMOBa
nepxaBH (11 KOMIIETEHTHUX OPraHiB) BiJl 3acyIPKEHHs 0COOH, siKa BAMHMIIA 37I04KH, Ta 3aCTOCYBaH-
HS1 10 Hel KPEMIHATBHO-TIPABOBHX 32C00IB IIPHMYCOBOTO XapaKTepy. 3aKPUTTS CIIPAB MO0 TAKUX
0Ci0 € IPOSIBOM 3arabHOi TEHACHIIIT PO3BUTKY KPUMIHAIFHOTO 3aKOHOABCTBA Y HAIIPSIMI ITOM SIK-
ICHHS BIJMOBIJAILHOCTI 32 3JIOYMHHU HEBEJMKOI Ta CepPeIHhOI TSHKKOCTI, BUMHEHI BIEpIIe, KPiM
KOPYIIIIHHUX 3JI0YMHIB, 3aKOHOJIABYMM BTIJICHHSIM JICPKAaBHOTO TYMaHi3MYy, HaJTaHHSIM JIEPIKaBOIO
JIOJIUHI, SIKa OCTYIHJIACS, MOXKIMBOCTI BUIpPABUTHCA. BogHOouac 3BUILHEHHS Biji KPUMIHAIBHOI
BIJINIOBIJAJILHOCTI HE € BUTIPaBIaHHAM ocodu [1, c. 7].

3aranbHi MOJOXKEHHS 3aKPUTTS KPUMIHAIBHOTO MPOBAPKEHHS Y 3B 513Ky 31 3BUIBHEHHSIM
0co0u BiJ] KpUMiHAJIBHOI BIMOBIAAIBHOCTI BUKJIA/IEH] y CT. 285 KpuMiHaIbHOTO MpoIecyaabHOro
xojekcy Yipainu (mani — KIIK Ykpainn): 1) ocoba 3BUIbHAETCS Bl KpUMiHAJIBHOT BiAIIOBiAaIb-
HOCTI Y BUIAJKaX, Iepea0adeHuX 3aKOHOM YKpaiHu npo KpI/IMiHaJ'H:Hy BiJIIIOBINANBHICTD; 2) 0CO-
01, sIKa IiTO3PIOETHCA, 06BHHyBaqyeTLc;1 y BUMHEHHI KpI/IMlHaHLHOFO TPABOMOPYUICHHS Ta MO0
sikoi mepeadadeHa MOKIIMBICTh 3BUTBHEHHS Bifl KpHMlHaHLH01 BiJIIIOBITaTBHOCTI y pasi 3milficCHeHHS
nepenoaYeHIX 3aKOHOM YKpaiH! Mpo KPpUMIiHATIBHY BiIHNOBITAIBHICTH MiH, pO3’ICHIOETHCS MIPABO
Ha Take 3BiIbHEHHS [2, ¢. 30]; 3) HiIIOSp}OBaHOMy, 06BHHyBaqu0My, SIKM MOXe OyTH 3BUTbHCHHUI
BiJ[ KpI/IMlHaJII)HOI BiJINIOBIJIATBHOCTI, TOBUHHO 6yT1/1 PO3’SICHEHO CyTh MMiJI03pH YU 0OBUHYBa4YCHHS,
HlI[CTaBy 3BUIbHEHHS BijI KpI/IMlHaJILHOI BiJINIOBIJTAIBHOCTI 1 MPaBo 3arepedyBaTH MPOTH 3aKPUTTS
KpUMIHAJILHOTO MPOBA/HKEHHS 13 1i€l mifacTaBu; 4) y pasi, AKIIOo Hl[lOSpIOBaHI/II/I 4y 0OBHHYBaue-
HUH, 0JI0 AKOTO nepez[6aque 3BUIbHEHHS B/l KpUMiHAJIBHOI BiAMOBIAaIBHOCTI, 3aliepeyuye mpo-
TH 1IbOTO, JIOCYJIOBE PO3CIiAyBaHHs Ta CyIOBE MPOBAHKEHHS MPOBOAATHCS B MOBHOMY 00Cs31 B
3araJibHOMY MOPSIIKY.

[IpakTHKa 3aKpUTTSA KPUMIHAIBHOTO MPOBAHKEHHS Y 3B’A3KY 31 3BUIBHEHHSIM OCOOM BiJ
KpUMIHAIIBHOT BIJIMOBIATBHOCTI 3T11HO 3 mosioxkeHHssMU KITK Ykpainu chOrojHi € T0BOITI TOMITH-
peHoto. Tak, KiTbKicTh 0Ci0, CTOCOBHO SIKUX CY/IM 3aKpHJIM IPOBAJKCHHS y CIIPaBax, 3a MOCTaHO-
BamHU (yXBaJlaMH) CY/IiB, 110 HaOpaju 3akoHHOT critk, y 2013 p. 30inbmmnacs nopisHsHO 13 2012 p.
i cranoBuia 22,8 Tuc. 0ci0. byo 3BiTbHEHO BiJT KpUMiHATBHOT BiATIOBITAIBHOCTI Y 3B’ SI3KY: i3 IpH-
MHUPEHHSM BUHHOTO 3 IOTEPIiJINM — 7,6 TUC. 0ci0, a60 33,5% (16,9% y 2012 p.) BiJ KITbKOCTI THX,
LI0/I0 SIKUX CIPaBU 3aKPHUTO; 31 3MiHOIO 00cTaHOBKH — 1,3 THC. 0¢i0, a00 5,7% (10,5% y 2012 p.);
3 AifioBuM Kaartsm — 1,3 Tuc., ado 5,7% (9,9% y 2012 p.); 31 cmeptio — 1,3 Tuc. ocib, abo 5,7%
(7,5% y 2012 p.); i3 mepenadero ocobu Ha mopyku — 946, abo 4,1% (7,6% y 2012 p.); 3 amHicTI-
ero — 785 ocib, abo 3,4% (19,1% y 2012 p.). 30kpema, y crpaBax IyOIidHOTO OOBHHYBauCHHS
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OyJ10 3aKPUTO MPOBAHKEHHS cTOCOBHO 13,7 THC. 0¢ib (18,6 THC.), 3 HUX y 3B’A3KY 13 IPUMUPECHHAM
BHUHHOTO 3 noTepninum — 2,9 Tuc. ociod, ado 21,1% (12,2%). Haromicts y 2015 p. nmorepmniyio Bixa
3nounHiB 74,2 (83 y 2014 p.) tuc. ¢pizmunux ociod, 3 HuX 32,5 THC. *KiHOK (43,8%), a Takoxk 2,6 THC.
HETOBHOITHIX (2,7%). 3aBoaHo MarepiaibHOI Ta MOpaNbHOi mKkoan 61,8 tuc. ocodam ado 83,3%
noreprinux (2014 p. — 66,7 tuc. ado 80,3%) [3 ].

3BepHeMo yBary Ha 4. 3 cT. 285 KIIK Vkpainu, 3riJHO 3 BUMOTaMH SKOi I11I03PIOBAHOMY,
06BI/IHYBa‘{eHOMy, KW MOXKe OyTH 3BITbHCHHH BiJl KpI/IMiHaJILHo'l‘ BIJIMIOB1IAJIBHOCTI, TIOBUHHO
6yT1/1 PO3’SICHEHO CYTh MiJI03pH YM OOBUHYBAYCHHS, ITiJICTABY 3BUILHEHHSI BiJ] KpUMIHAIBLHOI BiJI-
MOB1IalIbHOCTI 1 1pago 3anepeuyeami. npomu 3aKpUMms KpUmMiHaIbHo20 npoeaodicens i3 yici nio-
cmasuy. Y pasi, SIKIIO MiJ03PIOBaHUI YU OOBHHYBAYCHUH, IOAO SKOTO MependadyeHo 3BUTbHEHHS
BiJl KpUMiHAJBHOT BIAMOBIAANBHOCTI, 3anepeuye npomu ybo2o, 00Cy008e Po3Ciidy8anHsa ma cyoo-
6e Npo6aoIICeH s NPOBOOSMbCS 8 NOGHOMY 00CA3I 6 3a2ANbHOMY NOPAOKY.

[Topsa0K 3BiTbHEHHS BT KPUMiHATBHOT BiIOBIIABHOCTI Tiepea0aJac i 3’ sCyBaHHs MPaBo-
BOT MO3MUIIIT TOTEPIIOTO I0/10 3BIIBHEHHS MTi03PIOBAHOT0 YM OOBHHYBAYCHOTO BiJl KpUMIHATBHOI
BimnoBinanpHOCTI. Tak, y 4. 3 ct. 286 KIIK Ykpainu BkazaHo, 110 Tiepe/l HApaBJICHHSIM KJIOTO-
TaHHS JI0 CY/y MPOKYPOP 3000B’I3aHNH 03HAMOMUTH 3 HUM TIOTEPITIIIOTO Ta 3 5CY8amu 1020 OYMKy
U000 MOJNCIUBOCIE 36LIbHEHHS NIOO3PIOBAH020 810 KPUMIHAILHOI 8i0nosioanvrocmi. Takox cyl
BimnoBimHO 110 4. 2 cT. 288 KIIK VYkpainu 30606 a3anuii 3’acysamu OymKy nomepniioeo wooo
MOHCIUBOCTNT 36LNbHEHHA NIOO3PIOBAH020, 0OBUHYBAYEHO20 8I0 KPUMIHANLHOI 8I0N08I0ANIbHOCHI.
[Minxpecnumo, 110 3’sICyBaHHS TyMKU HOTEPIIJIOrO MO0 MOXIIUBOCTI 3BUIBHEHHS Mi103PIOBAHO-
ro, 0OBHHYBA4YE€HOTO BiJl KPUMiHAIBHOI BiIMOBIIAIBHOCTI CTOCYEThCSA BCiX 0€3 BUKIIIOYEHHS BH-
JiB 3BUTbHEHHS BiJl KpUMIHAJIBHOI BiINIOBIJAIBHOCTI Y CIpaBax fK MPUBATHOTO, TakK 1 MyOJII4HOTO
oOBuHYBaueHHs [4, ¢. 69]. YTiM, 3anepedcHHs] MOTEPIIIIOro MO0 3BUTBHEHHS ITi03PIOBAaHOTO,
00BHHYBAYEHOTO BiJl KpUMIHAIBHOI BIIMOBIIATBHOCTI He npuzeo0uns 00 mo2o, wo «0ocyoose
PO3CTIOYBAHHS MA CYO08E NPOBAOICCHHS NPOBOOIMbCI 8 NOBHOMY 00CA3L 8 3A2ANbHOMY NOPSOKYY.
Ha mam morsiji, O4eBUIIHUM € HEJOTpUMaHHsS y TakoMy pa3i Bumor cT. 22 KIIK Vkpaian momno
3MarajbHOCTI CTOPiH Ta cBOOOIM B TIOAaHHI HIMH CYAY CBOIX JIOKa3iB 1y JJOBEICHHI Mepesl CyaoM
ix mepexoHIuBOCTI. KpnMiHaigbpHe MpoBaKEHHS Mae 3A1HCHIOBATICS HA OCHOBI 3MaraibHOCTI, 110
nepeadadae caMocTiliHe 0OCTOIOBAHHS CTOPOHOIO OOBHHYBAYSHHS 1 CTOPOHOIO 3aXHUCTY iXHIX Mpa-
BOBHUX IO3UIIIH, ITpaB, CBOOOJ 1 3aKOHHUX 1HTEpeciB 3acobamu. Cmoporu maroms pieHi npasa Ha
30upanHs ma nooanus 00 cyoy peueti, OOKYMeHmMIs, IHWUX 00Ka318, KIONOMAHb, CKape, d MAKOiC
Ha peanizayiro iHuux npoyecyanbHux npas, nependavennx gnHEIM KIIK Vipainm.

Y KpHMlHanLHOMy KOJICKC1 YKpaiHu (L[am KK YKpa'iHI/I) repea0adyeHo 3arajibHi Ta Crelli-
aIIbHI BUW 3BUTBHEHHS Bif KpHMlHaJ'II)HOI BigmoBinaneHoCcTi. Y 3aranpHiil yactuai KK Ykpainu
3BUIBHEHHS Ma€ MicIie: y 3B 53Ky 3 AiioBUM KaatTsaM (cT. 45 KK Ykpaiam); y 3B’s3Ky 13 IpUMH-
peHHsiM BUHHOTO 3 noteprinuM (cT. 46 KK Vkpainn); y 3B’43Ky 3 Tiepeadeto ocoou Ha MOPYKH
(ct. 47 KK Ykpainn); y 38’s13Ky 31 3MiHO0 00cTaHoBKH (cT. 48 KK Ykpainn); y 38’s13Ky 13 3aKiHYCH-
HSIM CTpoKiB AaBHOCTI (cT. 49 KK Ykpainu); 11010 MOBHOMITHROTO 13 3aCTOCYBaHHSIM IIPUMYCOBUX
3axo0/iB BUXOBHOTO Xapakrepy (4. 1 ct. 97 KK Vkpaiunm) [5, c. 189—-190].

B Oco6nusiii yactuni KK Ykpainu 3a3HaueHo, 110 3BUTBHEHUM MOXKE OyTH: TPOMasTHUH
VYkpainy, sIKIO0 BiH Ha BUKOHAHHS 3I0YMHHOTO 3aBJIaHHs 1IHO3EMHOI JIepKaBH, 1HO3eMHOT opraHizarii
a0o0 TX MPeJCTaBHUKIB HISKUX Jii HE BAMHUB 1 JOOPOBIJIBHO 3asBUB OpraHaM JICPKaBHOT BJIa U PO
CBIi#f 3B’5130K 13 HUMH Ta Tipo oTpuMane 3aBiaHHs (4. 2 ¢t. 111 KK Ykpainu); ocoba, sika NpUIHHKIIA
JUSUTBHICTB, ITepeaoadeny 4. 1 1mi€i cTarTi, Ta JoOpOBUTLHO MOBIIOMHIIA OPTaHH JIEPYKABHOT BIIAJIU TIPO
BYMHEHE, SIKIIIO0 BHACIIJIOK IBOTO 1 BKUTHX 3aXO/iB OyJI0 BIIBEPHEHO 3aIOIisTHHSI KON 1HTepecam
VYkpainu (4. 2 c1. 114 KK Vkpainu); ocoda, SKII0 J0 TPUTATHEHHS 10 KpUMIHAIBHOI BiIMOBIIAIb-
HOCTI HEIO 31HCHEHO BUILIATY 3apOOITHOT IIaTH, CTUIICH i1, ICHCI] 4 iHIII0] BCTAHOBICHOI 3aKOHOM
Buruiaty rpoMasisiHam (4. 3 c1. 175 KK Ykpainn); oco0a, sika BAMHUIIA JisTHHS, iepea0adeHi u. 4. 1, 2,
abo misiHHSA, nepeadaveHi 4. 3 (SKIO BOHH MPU3BENH 0 (paKTHUHOTO HEHAIXOMKESHHS 10 OIO/IKETIB
YH JIep>KaBHUX LIJIOBUX (POH/IIB KOIITIB B OCOOIMBO BEJIMKHUX PO3Mipax) 1€l CTaTTi, AKIIO BOHA JIO
TIPUTSATHEHHS J1I0 KPUMIHAJILHOI BIITOBIIaIbHOCTI CIIATHIIA TTOJIATKH, 300pH (000B’ I3KOBI TUIATEXKI),
a TaKoXK BIQIIKOMyBasia IIKOAY, 3aBOAaHy IEprKaBi iX HECBOEYACHOIO CILIATOIO ((DiIHAHCOBI CaHKIIII,
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nenst) (4. 4 ct. 212 KK Vkpainu); ocoba, ska Briepiie BUMHWIA TisSTHHA, epeadadeHi 4. 4. 1 ado 2
1i€1 CTATTI, SIKIIO BOHA JIO MPUTSATHEHHS JI0 KPUMIHAJIBHOT BiJIIOBIIAIBHOCTI CIUIATHIIA €JUHUN BHE-
COK Ha 3araJbHOO0OB’3KOBE JIepKaBHE COLliaJIbHE CTPaxyBaHHS YM CTPAXOBl BHECKH HA 3arajbHO-
000B’sI3KOBE JeprKaBHE NICHCIHE CTpaxyBaHHI, a TAKOXK BiIIKOIyBaJia KO, 3aBIaHy (POHIaM 3a-
raJbHO000B’ I3KOBOTO IEPKaBHOTO COLIIATBHOTO CTPAaXyBaHHS iX HECBOEYACHOIO CIUIATOO (IITpadHi
caskiii, meHs) (4. 4 ct. 212-1 KK VYkpainu); ocoba, KpiM oprasizatopa abo KepiBHHKa 3JI0YHMHHOI
oprasi3ailii, 32 BANHEHHS 3JI0YHHY, IepeadadeHoro 4. 1 miel cTarTi, SIKII0 BOHA JJOOPOBUILHO 3asBH-
JIa TIPO CTBOPEHHS 3JI0YMHHO OpraHi3amii 00 y4acTs y Hill Ta aKTHBHO CIIpusiia ii po3KpHTTIO (4. 2
ct. 255 KK Vkpainn); ocoba, kpimM opratizaropa i KepiBHHKa TEPOPUCTHYHOI TPYIH YU TCPOPUCTHY-
HO1 opraHizaii, 3a IisiHHA, nepeadadene 4. 1 wiei crarTi, sKka JOOPOBLIBHO MOBIIOMMUIIA MTPABOOXO-
POHHOMY OpraHy Ipo BiANOBIIHY TEPOPUCTHUYUHY iSUTbHICTD, CIIpUsIA il IPUITUHEHHIO 00 PO3KPHT-
TIO 3JI0YMHIB, BAMHEHHUX Y 3B 53Ky 31 CTBOPEHHSM a00 isIBHICTIO TAaKO1 TPYIIH UM OpraHizallii, Ko
B 11 JisX Hemae ckiany inmoro 3mounHy (4. 2 c1. 258-3 KK Ykpainm); ocoba, KpiM opranizaropa
a00 KepiBHHMKA TEPOPUCTUYHOI Py (OpraHi3aniii), 3a fii, nependaveHi i€l CTaTTero, K0 BOHA
JIOOPOBIJIBHO JIO MPHUTSATHEHHS JIO KPUMIHAIBHOI BIAMOBITATBHOCTI MOBIZIOMHIIA TIPO BiAMOBIIHY
TEPOPUCTUYHY JIISUTHHICTH 200 THIIMM YHHOM CHpHsiIa il IPUITMHEHHIO a00 3armo0iraHHIO 3JI0UHHY,
SIKUW BOHA (hiHAHCYBaJIa a00 BAMHEHHIO SIKOTO CIIPHSIIA, 32 YMOBH, IO B i TisSIX HEMA€E CKIIaJy 1HIIIO-
ro 31mounHy (4. 4 ctT. 258-5 KK VYkpainn); ocoba, sixka nepedyBasa y CKiIa/i 3a3Ha4eHHX y Miif cTarTi
(hopmyBaHs, 3a jii, mepeadaveHi 4. 4. 1 abo 2 11i€i cTarTi, AKIIO BOHA JOOPOBLILHO BHHIILIA 3 TAKOTO
(hopMyBaHHS 1 MOBIJOMUNA NIPO HOTO iCHYBaHHS OpPraHu JACP>KaBHOI BIAAM UM OPTaHU MiCLIEBOTO
camoBpsanyBatHs (4. 6 cT. 260 KK Ykpainn); ocoba, sika BUMHMIIA 3JI04MH, NepenoayeHuii u. 4. 1
a0o0 2 wiei crarTi, AKII0 BOHA T0OPOBIIBFHO 3/1aJ1a OpraHam Biaau 30poro, 00HOBI mpHnacH, BUOyXOBi
pedoBuHN 200 BHOYX0Bi mpuctpoi (4. 3 c1. 263 KK Vkpainu); ocoba, sika BIiepIne BIWHIIIA Iii, TIe-
pendadeHi miero cTaTTero (3a BUHATKOM BHITAIKIB HE3aKOHHOTO 3aBOJIOAIHHS TPAHCIIOPTHUM 3aC000M
13 3aCTOCYBaHHSIM HACHJIHCTBA JI0 TOTEPITLIOTO UM MOTPO30I0 3aCTOCYBAHHS TAKOTO HACHIILCTBA), ajle
JIOOPOBITIHHO 3asIBHJIA TIPO 1€ IPABOOXOPOHHUM OpraHaM, MOBEPHYJIa TPAHCTIOPTHHH 3aci0 BIACHUKY
1 TOBHICTIO BIIIKOyBasia 3aBiani 30utku (4. 4 ct. 289 KK Ykpainu); oco0a, sika 1o0pOBiIBHO 3/1a51a
HApKOTHYHI 3aC00M, IICHXOTPOIHI PEYOBHHH a00 iX aHAJIOTH 1 BKa3ana JKepeno iX mpuadaHHs abo
CTIpHsiyia PO3KPUTTIO 3JI0YHHIB, TIOB SI3aHUX 13 1X HE3aKOHHUM 001rom, 3a He3aKOHHE X BUPOOHUIITBO,
BHUTOTOBJICHHS, IIPUI0aHHS, 30epiraHHs, nepeBe3eHHs, nepecuaanns (4. 1 miei crarti, 4. 1 ct. 309
uporo Konekcey) (4. 4 cr. 307 KK Vipainu); ocoda, sika 100poBLUIEHO 3BEpHYIACS 10 JTIKyBaJIbHOTO
3aKiIaiy i po3mouaa JTiKyBaHHS BiJl HApKOMaHil, 3a Jii, nepeadadeHi 4. 1 i€l crarti (4. 4 ct. 309 KK
VYkpainn); ocoba, sika TOOPOBUTBHO 3[alia MPEKYPCOPH, M0 MPH3HAYAIHCS U1 BUPOOHUNTBA a00
BHUTOTOBJICHHS] HAPKOTHYHHX 3aC0O0IB UM TICHXOTPOITHUX PEUOBHH, 1 BKa3asa JDKepesto iX MpuadaHHs
a0o crpusiia pO3KPUTTIO 3JI0YMHIB, ITOB’A3aHUX 13 HE3aKOHHUM 00IroM MPEKypCcopiB, HAPKOTUIHUX
3ac00iB, ICUXOTPOITHUX PEUYOBHH a00 iX aHAJIOTIB, 32 HE3aKOHHI JIii 3 1X BUPOOHUIITBA, BUTOTOBJICH-
HS, TpUAOanHs, 30epiranus, nepese3eHHs, nepecuwianus (4. 1 miel crarti) (4. 4 ct. 311 KK Ykpai-
HH); 0c00a, sika JOOPOBIIBHO 3/1aJ1a OTPYHHI UM CUIBHOJIIOYI PEUOBUHH, IO HE € HAPKOTHUHUMHU
a00 MCUXOTPONHUMH UM IX aHanoraMmu, abo OTPyIHI UM CHIBHOII0UI JTIKApChKi 3ac00M Ta BKa3ajia
JOKEpeIo iX npuadaHHs abo crpusiiia PO3KPUTTIO 37I0YMHIB, ITOB’A3aHUX 13 IX HE3aKOHHUM 00iroM, 3a
HE3aKOHHE BUPOOHUITBO, BUTOTOBIICHHS, MPUIOAHH, IEPEBE3EHHS, NEPpeCusIaHHs, 30epiraHHs OT-
PYHHHUX YH CHITBHOIIFOYHX PEUOBHH, 1110 HE € HAPKOTHYHUMHE 200 TICUXOTPOITHAMH YH 1X aHAJOTaMH,
a00 OTPYWHUX YK CHIIBHOJIFOYMX JTIKAPCHKUX 3aC001B, 8 TAKOXK 32 BAMHCHHS TaKUX JIiil 0e3 crieriaib-
HOTO Ha Te J03Boiy (4. 1 11i€i cTaTTi) momo o0aIHaHHS, PU3HAYSHOTO JJIsl BAPOOHUIITBA YU BHIO-
TOBJICHHS OTPYHHUX UM CHIIBHOIIOYNX PEIOBHH, III0 HE € HAPKOTHIHUMU a00 TICHXOTPOITHAMH UM iX
aHaJIoraMu, ad0 OTPYHHHX 9M CHIIBHOJIFOUNX JIiKapchKuxX 3ac00iB (4. 5 cT. 321 KK VYkpainu); ocoda,
sIKa MPOIIOHYBaIa, 00iIpIa a00 Haana HEePaBOMIpHY BUTOLY, SIKIIIO CTOCOBHO Hei Oyau BIMHEHI il
II0JI0 BUMAraHHs HEMPABOMIPHOI BUTO/M 1 MiCHsI IPONO3ULii, O0ILSTHKY Y1 HaJaHHS HETIPaBOMipHOL
BUTOJM BOHA JI0 MOBiIOMJIEHHS 1i MpO MiA03py Y BUMHEHHI HEIO 3JI0YMHY JAOOPOBUILHO 3asBHIIA
PO Te, L0 CTAJIOCS, OpraHy, CIy>KO0Ba 0co0a SKOTro HaJijieHa 3aKOHOM IIPaBOM IOBIIOMJIATH PO
migo3py (4. 5 cr. 354 KK VYkpainn); ocoba, sika mpornoHyBajia abo HaJajla HEMpaBOMIpHY BUTOAY,
SIKIIIO CTOCOBHO Hel Oy BYMHEHI 111 010 BUMAraHHs HEIPaBOMIPHOT BUTOJH 1 ITICIIS TIPOTIO3HIIIT
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YM HaJaHHS HEMPaBOMIPHOI BUTOJM BOHA JI0 TIOBIIOMJICHHS il MPO MiZio3py Y BYMHEHHI HEIO 3I10-
YHHY JOOPOBUIBHO 3asiBUJIA MPO T€, IO CTAJIOCS, OpraHy, ciIy»k00Ba ocoba SKOro 3TiHO 13 3aKo-
HOM Ma€ MpaBo MOBIIOMIISTH npo migo3py (4. 5 ct. 368-3 KK Ykpainn); ocoa, sika nponoHyBaa,
00iIsIa 4m Hajana HeraBOMlpHy BHTOJLY, AKIIO CTOCOBHO Hel Oyu BUMHEH] Jii 00 BIMaraHHs;
HeraBOMlpHOI BUTOMH 1 TiCIIS r[pono31/1u11 OOILSTHKY YW HAJIaHHS HETPaBOMIPHOI BUTOIH BOHA JI0
TIOBIIOMIJICHHS ilf TIPO MiO3py Y BUMHEHHI HETO 3II0YMHY JOOPOBUTEHO 3asBHIIA MIPO TE, IO CTAJO-
csi, oprasy, ciry»k0oBa oco0a SIKOTO 3TiJIHO i3 3aKOHOM Ma€ TpaBo MOBIIOMIIATH PO Mijo3py (4. 6
ct. 369 KK Ykpainn); ocoba, sika BUMHIIA 3JI09MH, Tepe0adeHIH CTaTTAMH BOTO PO3MIITY, MOXE
OyTH 3BiNbHEHA BiJl KpUMIHAIBHOI BiIMOBITAIBHOCTI 3T1AHO 31 cT. 44 nporo Konekcey i3 3acTocyBaH-
HSIM JI0 Hel 3axo01iB, mependaucHux JucuumminapHuM ctatyToM 36poitnux Cun Yipainu (4. 4 ct. 401
KK Vkpainn) [6, c. 530].

JlocimipKeHHsI BUIIIEBUKIIQICHUX TICTaB 3BUILHEHHS BiJl KPUMIHAJILHOI BiOBIIaIbHO-
CTi 3aCBiUye€, IO IPaBOBA MO3UIIISI ITOTEPIIIOTO MO0 MOXIIHBOCTI 3BUTBHEHHS IiI03PIOBAHOTO
91 0OBHHYBAYECHOTO BiJi KpUMIHAIBHOI BiJMOBIAIBHOCTI B a0COMIOTHIH OUIBIIOCTI BHIIAKIB HE
BILIMBA€E HA 3aKPUTTS KPUMIHAIBHOTO MPOBAJPKEHHS Ta 3BIJIBHEHHS BiJl KPUMIHAJILHOI BIJIIOBI-
nampHOCTI. IIpsiMO 111 BUMOTa € JHINe 00 3BUTBHEHHS Y 3B 53Ky i3 HIPUMHUPEHHSIM BUHHOTO 3
norepriyuMm (ct. 46 KK Ykpainn), 3riiHO 3 mijicTaBaMu SIKOro 0co0a, sika BIepIiie BUNHIIIA 3JT0YHH
HEBEJIMKOI TKKOCTI a00 HE0OePEKHUI 3IOYHH CePEeAHbOT TKKOCTI, KPiM KOPYTIIHHUX 37I0YHHIB,
3BUIBHSAETHCS BiJl KPUMIHAIBHOT BIJIOBIJANIBHOCTI, SIKIIO BOHA MPUMHPHIIACS 3 TIOTEPIUIUM Ta
BIJIIIKOTyBaja 3aBaHi HErO 30UTKM a00 yCyHyna 3anofisHy mkoay. Ha Ham norsa, npuMupeHHs
MIDX HOTEPIIMM Ta BAHHUM [IPUPOAHO Nepeadayae 3roly mOTepIiioro Ha 3BIIbHEHHS! OCTAHHBOTO
BiJl KpUMiHAJIbHOI BiANMoBifagbHOCTI. OnocepeaKoBaHO TyMKa MOTEPIIIOr0 BPaXOBY€EThCS 1100
3BUTBHEHHS Y 3B’SI3KY 3 HiHOBHM KasaTTsM (cT. 45 KK Vkpainu) y 4acTHHI BCTaHOBJICHHS IIOBHOTO
BIJIIIIKO/TyBaHHS 3aBIaHUX 30UTKIB a00 YCYHEHHS 3allOfisIHOI MiJO3PIOBaHUM YH OOBHHYBaUYCHUM
IIKOJTH. 3p03yMiJI0, IO Y pa3i JIMIIEC YaCTKOBOTO «BIJIIIKOTyBaHHS a00 yCYHESHHsD) TTOTEPITIIHIA Ha-
BPSIJI YU TIOTOJIUTHCSI Ha 3BUIBHEHHS CBOTO KPUBIHHUKA Bl KpUMIHAJIBHOT BiAMOBIAambHOCTI. Taka
cama CHTYallisl BUHHKAE i y pa3i 3BiIbHEHHS Ha TijcTasax 4. 4 ¢1. 289 KK Ykpainu Tomy, mo ocoba
Mae TOOPOBUTHLHO 3asBUTH PO 1€ MPABOOXOPOHHHM OpraHam, MOBEPHYTH TPAaHCIIOPTHHUH 3acild
BJIACHHKY 1 MOBHICTIO BiJIIIKOyBaTH 3aBjaHi 30utku [7, c. 110].

HaromicTb y G11bIIOCTI 3710YMHIB MyOIiYHOr0 OOBHHYBA4YCHHS, 10 NMepeadadaroTh 3BLIb-
HEHHs BiJ] KpUMIHAJIBHOI B1IMOBIIAIBHOCTI, 3arajloM HE MOYKHA BCTAHOBUTH JAYMKY IOTEPIIJIOTO
IIOI0 MOYKIIMBOCTI 3BUTBHEHHS ITiJJO3PIOBAHOTO YU OOBHHYBAaUCHOTO Bill KPUMIHAIBHOI BiIITOBI-
nambHOCTI. Tak, CKakiMO, TyMKa MOTEPIIJIOro He BIUIMBAE HA BUPIIICHHS IMHTAHHS IIOAO 3BUIb-
HEHHSI B1JI KpUMIHAJILHOT BiJIIIOBIIATBHOCTI Y pa3i 3BUIBHEHHSI 3@ IMIJICTAB: Y 3B 3Ky 3 IepeIavcto
ocoOu Ha MOpyKH (ct. 47 KK YKpamI/I) y 3B’s13Ky 31 3MiHOO 00cTaHoBKH (cT. 48 KK pralHI/I)
y 3B’SI3KY 13 3aKiHYCHHSIM CTpOKlB naBHocTi (cT. 49 KK Ykpainu); 1mo/10 HEIOBHONITHROTO 13 3a-
CTOCYBaHHSM MPUMYCOBHX 3aX0JiB BUXOBHOTO Xapakrepy (4. 1 ¢T. 97 KK Ykpainu) B 3aranbHii
gactuHi KK Ykpainn.

Takox AyMKa HOTEPHIJIOTrO MIO0 MOXKIMBOCTI 3BIIbHEHHS MilO3PIOBAHOTO YM OOBHHYBa-
YEHOTO BiJI KPUMIHAJIBHOI BiJINOBIIAIbHOCTI HE MOXKE BIUIMBATH HA PIIICHHS PO 3BUIBHEHHS 32
npunucamu 4. 2 ¢t. 111, 4. 2 ct. 114, 9. 3 ct. 175, 9. 4 c1. 212, 9. 4 cT. 212-1, 9. 2 c1. 255, 1. 2
cT. 258-3 4. 4 ct. 258-5 OcobnuBoi yacturn KK Ykpainu ta geskumu inmumu [8, c. 90].

BucnoBku. OTxe, HassBHA BIMOTA 3’ SICYBaHHS IIPABOBOI MO3HIIIT TOTEPIIIOTO MO0 MOXK-
JIUBOCTI 3BIILHCHHS IT1JI03PIOBAHOTO, OOBHHYBAYCHOTO BiJl KPUMIHAIBHOT BiIIOBIAJIBHOCTI CTO-
CYETHCSI HE BCIiX, & TUIBKH OKPEMHUX MPHUIHKCIB 3aKOHY YKpaiHH MPO KPUMIHAIBHY BiJIOBIJaNb-
HICTb, Y SKHMX 3T0/la MMOTEPIILIOTO MOAO 3BUTFHEHHS BiJl KPUMIHAIBHOI BiAMOBITAIBHOCTI MPSIMO
BKa3aHa sK IiJICTaBa TAKOTrO 3BUIBHEHHS a00 OE3MOCepeHbO BUTIKAE 31 3MICTYy IHIIMX MiACTaB.
[IpakTryHa peaiizalfisi 3roiy MOTEPIIOT0 HA 3BUILHEHHS BUHHOTO BiJl KPUMIHAJIBHOI BiJIIMOBI-
JAJILHOCTI Topomxkye mponosutito «de lega ferenda» BHecTH 3MiHu 10 ynHHOTO KprMiHanbHOTO
Ta KpuMiHaIbHOTO MpoLecyaabHOro KOJAeKCiB YKpaiHu BiAMOBIIHOTO 3MICTY:

1) Buknactu 4. 2 c1. 44 KK Ykpainu y Takiit penakiii: «2. 3BiIbHEHHS Bil KpUMiHAIBHOL
BiJIITOBITaIBHOCTI Y BUNIAKaX, nependadeHux M KomekcoM, 3MiHCHIOIOTECS BUKIIIOUHO CYIIOM.




ITPABO I CYCIII/IbCTBO Ne2/2017

[opsiox 3BiINBbHEHHS BiJ KPUMIHAIBHOI BiANOBIJAIILHOCTI BCTAHOBIIOETHCS 3aKOHOM. V pasi 06-
IPYHMOBAHO20 3anepedents NOMepniio2o 6i0 310YUHYy 0c00a Npumaea€mvcsi 00 KPUMIHATbHOL
8I0N0BIOANILHOCMI 30 GYUHEHUL 3T0YUH HA 3a2albHUX niocmasax, nepeobauenux yum Kooexcomy,

2) Bukiactu 4. 3 c1. 285 KIIK Ykpainu y taxiit pemakuii: «3. [lizo3proBaHoMmy, 0OBHHYBa-
YCHOMY, SIKHI MOXKe OyTH 3BIIbHEHHUH B1Jl KpUMIHAIBHOT BiJIIIOBITAILHOCTI, TOBUHHO OyTH pO3’sic-
HEHO CYTh ITiJI03pU YM OOBUHYBAYCHHSI, IiJICTaBy 3BUILHEHHS BiJl KpUMIHAJIBLHOT BiJIIOBITAIEHOCTI
1 TIpaBo 3amepedyBaTd MPOTH 3aKPUTTSI KPUMIHAIBHOTO MPOBAPKEHHS 13 Ii€T mijcTaBu. Y pasi,
SIKIIO TMiA03PIOBAaHUH YN OOBMHYBAYCHHH, IIIOI0 SKOTO TepeadadeHe 3BUTbHEHHS BiJl KpUMiHATb-
HOI Bi/IMOBIAAILHOCTI, 3aMiepedye MPOTH I[LOTO, JOCYJA0BE PO3CIIYBAHHS Ta CYJI0BE MPOBAIKCH-
Hs TPOBOJISITHCS. B TIOBHOMY 00CsI31 B 3arallIbHOMY TOPSIIIKY. ¥V pasi 001pyHmosanoco 3anepeyuenns
npoOmMuU Yyb020 NOMEPNINO20 80 3M0YUHY 00CYO08€e PO3CNIOYBAHHS MA CYO08E NPOBAONCEHHS NPOBO-
O0SIMbCsl 8 NOBHOMY 00CS3I 8 3A2ANbHOM) NOPSLOKY».
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