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PAHOK 3EMEJIb B YKPATHI: TPOBJIEMM 3AKOHOJABYOI'O PEI'YJIIOBAHHS

CrarTs IpHCBsiUCHA aHANI3Y HAsBHUX MpoOieM GopMyBaHHS MPaBOBOi 0a3u st
3aMpOBaKEHHSI pUHKY 3eMellb B YKpaiHi. PO3IISTHYTO HEOOXiHICTh 3aKOHOIABUOTO
oOMexeHHs eM]iTeB3uCy B TIEpioj] JTii MOPATOPit0 Ha BiUYKEHHS 3€Mellb CLIbCHKO-
rOCIOMAPCHKOTO PU3HAYCHHSL.

Kntouosgi cnosa: punok semens, MOpamopiil, iOUyiCeHHs. 3eMIl, eMPImes3uc.

Crarbs TIOCBAILICHA aHAIU3Y CYIIECTBYIOLIUX MpodiieM (opMUpoBaHHS HpPaBoO-
BOI1 06a3bl sl BHEIPEHUsI PhIHKA 3eMellb B YKpanHe. PaccMoTpeHa Heo0XonuMOoCThb
3aKOHOIATEIHFHOTO OTPAHUYCHHS dM(PHUTEB3UCA B TEPHOI ACHCTBHS MOPATOpHs Ha
OTUYKJIEHHE 3eMeJb CEIbCKOX03IHCTBEHHOTO Ha3HAUEHUS.

Kniwouegvle cnosa: puinox 3emens, Mopamopuil, omuysicoeHue 3emau, Mu-
messuc.

The paper analyzes the existing problems of creating legal base for the implemen-
tation the land market in Ukraine. The necessity of legislative limitations emphyteu-
sis in the moratorium period is considered in this paper.
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Beryn. Koncturymiero Ykpainu 3akpirieHo, o 3eMisl, ii HaJipa, atMocepHe MOBITps, BCl
MIPUPOIHI PECYPCH, SKI 3HAXOSATHCS B MEXax TepUTOpii YKpaiHu, € 00’ €KTaMu MpaBa BIACHOCTI
VYkpaincekoro Hapoxy [1]. Bix imeni Hapoxy VYkpainu (yHKIiI0 peaiizaliii mpaB BIACHOCTI Ha
3emmo OCHOBHMI 3aKOH TOKJIaa€ Ha OpPTaHu ACp>KaBHOI BIAIU i MiCIIEBOTO CaMOBPSTyBaHHS B
MeXKax, o Bu3HaueHi KoHcTuryiero.

Brnache Buxofstu i3 1i€el HOPMU, MOXKHA CTBEPAXKYBaTU O0COOIUBUN CTAaTyC 3eMIIi: 3 OHOTO
00Ky, 3eMJII0 MO)KHA OXapaKTepH3yBaTH SK OCHOBHE HAIliOHaNbHe 0araTrcTBO, HEBIIUY)KyBaHHH
00’€KT MpaBa BIACHOCTI HAPOY, OCHOBY HE3aJIEKHOCTI Ta CYBEPEHITETY; 3 IHIIOr0 OOKY, SIK BJIac-
HICTH HapoIy 3eMJIsl Ma€ Oy TH JOCTYITHOIO KO)KHOMY TPOMAJITHIHOBI, TIPH ITbOMY ITPAaBO BIACHOCTI
HE MOBUHHO OyTH OOMEXEHHM, a/pKe B TAKOMY BHIVIAII HE MOXE ITOBHOIO MipOIO 33JOBOJIBHUTH
3aKOHHI IHTEPECH BIIACHUKA.

Tomy mijBHINEHa yBara JIo 3eMeNbHOT PeOpPMHU € IIJIKOM 3pO3YMIJIOK0 U BHITPABIAHOIO.
Bapro 3Bakatn Ha TOH (haxT, 0 AeprkaBa, KA OMIMHMIACS TEPE TAKOIO 3arpo301o, SIK BTpara ya-
CTHHH TEpUTOPii, He MOBUHHA CTABUTUCS JI0 IUTaHb 00Iry 3eMeJIb 3 JISTKOBAXHICTIO. Takox BapTo
BIJJ3HAYUTH 3pOCTaHHS MUTOMOT Bary MPOAYKIii arponpoOMHCIOBOI Taly3i B eKCIIOPTHIM BalTIOTHIN
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Bupyuni. Hampuknan, y nepuromy niBpiudi 2016 p. Bona nepesumiuia 38% Bia 3aralbHUX 00CATiB
HaJXO/KeHb Big excriopty [2]. Lle poOuts 30inbiienns remmiB po3Butky AIIK rapanTiero cTadinb-
HUX MaKpOCKOHOMIUHHX ITOKa3HHUKIB, CIIpHsIE cTabii3amii Kypcy HallioHaJIbHOI BaJIIOTH.

Taki ckJ1aJHi YMOBH BHCYBAIOTh MiJABHIICHI BUMOTH JI0 ITPOIECY 3aKOHOTBOPEHHS, (OpMy-
BaHHS ¢()CKTHUBHOI HOPMATHBHOI 0a3H, sika O 3aI0BOJIPHHJIA IHTEPECH BCIX 3alliKaBJICHUX 0Ci0 il
4ac MmpoBeieHHs pedopmu.

OxpeMi mUTaHHS TpaBa BIACHOCTI Ha 3€MIII0 Ta PUHKY 3€MEITb BUCBITIIIOBATINCH y TIPALX
TaKUX y4eHHX, sk B. Annpeiines, B. bopmescekuii, A. Fanpunncbkuit, J. HoOpsk, I. Jdynnd,
C. Kpama, B. MynTss, JI. HoBakoscwhkuii, b. [Tacxasep, O. [Torpionuii, B. Cemunk, M. Crymins,
H. TutoBa, A. Tpetsk, M. Xgecuk, 1O. Illemmryuenko, M. llynsra, B. SInayk Ta inmux. Okpim
TOTO, JJOCUTh aKTUBHOIO € 3aKOHOTBOpYA i 3aKOHOJaBYa PoOOTa B LIbOMY HampsiMi, sika, Ha JKajb,
HE € J0CTaTHbO e(pekTHBHOO. BracHe HerocKoHale 3aKOHOAABCTBO Ta BiACYTHICTh YiTKOI MO3ULIT
BUIIMX OpTaHiB JIepKaBHOI BIaJu H OKPEeMHUX HAYKOBIIB i3 I[LOTO MPUBOAY 3yMOBIIOIOTH HEOO-
X1JIHICTh IPYHTOBHOTO JOCIIKCHHS Pi3HUX BapiaHTIB 31HCHEHHS 3eMEJIbHOT pe(OpPMH, MepPCIIeK-
TUBHUX HAIPSIMIB YIOCKOHAJICHHS 3aKOHOJIABCTBA IOJI0 OOITY 3eMJIi, TPABOBOTO 3a0e3ICUCHHS
(hopMyBaHHS PHHKY 3€MEITb.

IMocTanoBKa 3aBAaHHsA. METOI JOCII/DKCHHS € aHalli3 3aKOHOJIAaBYMX MpodsieM (Gopmy-
BaHHS PUHKY 3eMeJIb B YKpaiHi.

Pe3yabraTu gociaigkennst. Moparopiil Ha mpojask 3eMellb CLIbCHKOTOCIIOAAPCHKOTO PH-
3HAUCHHS, SIKUH nependadeHuii y m. 15 posainy X «IlepexifaHi MOT0KEHH» 3eMENBHOTO KOJACKCY
VYkpainu, — 1ie JIulie THMYaCOBHUH 3aXi/J] — BIATEpMiHYBaHHS, K€ HE BUPILIy€e MpoOiIeM 3araibHo-
HaI[lOHAJBHOTO MacIITady.

Moparopiii sk THMYacoBHil 3axij ynepiie OyB yBeaeHuid y 2001 p., MPOTOBKYETHCS BIKE
Oararo pokiB nocmias (y 2004, 2006, 2008, 2010, 2011, 2012, 2015 1 2016 pp.). 3rigHO 3 MOJIO-
JKCHHSIMU 3eMeTIbHOTO KOJIeKCy YKpaiHu, 1mo aisiu jgo 2012 p., Horo moBUHHI OyJIv 3HATH 3 MPH-
HHATTSIM BOX OCHOBHHUX 3aKOHIB — ITPO JICPKABHUM 3eMEIFHIN KaacTp i PO PHHOK 3eMelb, aje
He panimre 01.01.2012.

7 nunus 2011 p. BepxosHa Paga Vkpainu npuiiHsnaa 3akoH PO JepKaBHUM 3€MeEIbHUH
KaJacTp, OlHAK Mi3HinIe HaOyTTs YMHHOCTI IIbOTO 3aKOHY Oys0o mepeHeceno Ha 1 ciuns 2013 p.
A TIPOEKT 3aKOHY IOJI0 PUHKY 3eMelb HanpukiHii 2011 p. OyB po3mIsSsHYTHI TapJaMeHTOM 1 pu-
WHATHH y MEepUIOMy YHTaHHI, aJie MOTIM BiAMPaBICHUH Ha HoompaloBanHs. OCTaHHIO PEIaKIio
MIPOCKTY IHOTO 3aKOHY OmmyOmiKyBamu 25 ciuns 2012 p., a ke B rpyaui 2012 p. HaOyB YMHHOCTI
3aKOH, SIKHM YHOCWJIHCH 3MiHH 10 3eMEIBHOTO KOJCKCY YKpaiHH I IPOIOBKYBABCS MOPATOPii Ha
KYHIBIIIO-TIPOJIaXK clibrocnsemens 10 1 ciunas 2016 p. 3HOBY-TaKu Ha yMOBaX MPUHHSITTS 3aKOHY
PO PUHOK 3€MeJlb, SIKHH HE TaK JaBHO 3aMIHHMJIM Ha 3aKOH PO 00Ir 3eMellb CUThChKOTOCIOap-
ChKOTO Ipu3Ha4YeHHs. 2 mucromnasa 2016 p. HaOpaB unHHOCTI 3akoH Ykpainu «IIpo BHECEHHs 3MiH
1o posniny X «llepexigHi monokeHHs» 3eMeNbHOTO KOACKCY YKpaiHW II0I0 MPOJIOBKCHHS 3a-
OOpOHM BiTUyKEHHS CLIbChKOTOCTIONApChkux 3eMenb» Big 06.10.2016 Ne 1669-VIII [3], mo OyB
yxBajenuid BepxosHoto Pagoro 06.10.2016 ta nianucanuii [Ipesunentom 28.10.2016. Mopatopiii
3HOBY IPOJIOBXKEHO Ha pik — 10 1 ciuns 2018 p.

1 ciyns 2018 p. — yeproa gara 3HATTS MOPATOPiIO HA MPOJAXK CIIILCHKOTOCIIONAPCHKHX 3e-
Merb. Hapasi icHye HMOBIPHICTb BIAKPUTTS PHHKY 3eMiti. Uepes 1ie B CYCIIbCTBI aKTHBI3yBaIHCS
JIUCKYCIT 1I[0/T0 MOYJIMBOCTI 3alIpOBaPKECHHSI B HAIIK KpaiHi PHHKY 3€MJII.

[Tompu Bci BUTOIM BiJ 3alPOBAJKCHHST PUHKY 3eMelb, HE BapTO 3a0yBaTh i MPO PU3HKH.
Taxk, ceorozmHi 60proi 3000B’s13aHHS YKpaiHU CTAaHOBIATH Omm3bpK0 80% BBII, ToMy icHYIOTH Un-
MaJli pU3UKH TOTO, IO MPOAAXK 3eMENb 3AIHCHIOBATIMETHCS B IHTEPECaX MOTY)KHHUX 3apyOiKHHX
KOPIIOpamnii, 110 3ayIUTh KOIITH Y BITYM3HSHUN OIOKET, aje MpH I[bOMY HalIiHHIIINHT pecypc —
3eMITI0 — Oy/ie Ha3aBK/I1 BTPAUCHO.

[Ticst BHECEHHS 10 MapiaMeHTy YKpaiHM MPOEKTy 3aKOHY Mpo OO0Ir 3eMelb, TIO3UTUBHE
TOJIOCYBaHHS LIOJO SIKOTO € YMOBOIO CKaCyBaHHS YHHHUX OOMEKEHb, IPOTHO3YIOTh pajJiKajbHe
MTOCHJICHHSI TUCKYCIl HABKOJIO OTO THUTaHHA. JiiiCHO, PU3MKOBI CKITAZIOBI € B KOXKHIN KOHIICTIITi{
PO3BUTKY PUHKY 3eMJjii. YacTHHA 13 IUX PU3HMKIB MOKe OyTH BIIHOCHO JICTKO 3HIBEJIbOBaHA, aje
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1HIII 3arpOXKYIOTh HETAaTUBHUMU HACIiAKaMH, sIKi 0askaHo 00iliTH a0 KOMIEeHCyBaTH. AJie BHACTIi-
JIOK 30epeKeHHs HasIBHOTO CTaHy peuelt OyayTh 1 Hafalli oOMeXeHi IpaBa MUIbHOHIB YKpaiHChKUX
IpOMaJIsiH, sIKi He B 3MO31 PO3MOPSAIUTHUCS CBO€EIO BiacHicTI0. OKpiM TOTo, cepell OCHOBHUX Hera-
THBHHUX HACJIJIKIB BiJl IPOJOBKCHHS MOPATOPI0 Ha KYMIBIFO-MPOJAXK 3eMesb CLIbCHKOrOCIoaap-
CBKOTO TIPH3HAUYCHHS MOJKHA BUIUTHTH TaKi: TalbMyBaHHS OITHMI3alii CUTHCHKOTOCTIONAPCHKOTO
3eMJICBOJIO/IIHHS W 3€MIICKOPHCTYBAHHS, BIJICYTHICTh MOXKIMBOCTEH IMOKPAIIMTH TEXHOJOTIYHI
YMOBH BHKOPHCTAHHS 3€MEITb CUTECHKOTOCIIONAPCHKOTO MTPU3HAYCHHS BHACTIIOK HEpaIlioHAIFHO-
TO po3Mipy 6ararboX 3eMJICBONOIIHD [4].

3arazoM MO)KHA TOBOPHUTH TIPO I’ATh BapiaHTIB 3eMEIbHOI peOopMHU, OOTOBOPEHHS SIKMX
€ aKTyaJIbHUM ChOTOJIHI:

1. ITporoBxkeHHSI MOpaTOPito Ha Beukuid, 10 2022 p., a00 HaBITh HAa HEBU3HAYCHUW TEPMiH.

2. [IponoBxeHHsI MOPATOPiO Ha OLIBII KOPOTKUI TepMiH, Harpukiam, 10 2019 poxky.

3. [NoeTamHe 3ampoBaHKEHHS PHHKY 3eMJI1 3 TIPOAaKaMHU Ha MEPIIOMY €Talll YaCTUHH Jep-
YKaBHOTO 3eMEJIBHOTO OaHKY.

4. 3armyck puHKY 3eMJIi y (popMaTi MpoaKiB paB OPEH/IN.

5. IlpomoBKeHHS MOPATOPItO 3 OJJHOYACHUM PO3BUTKOM MeXaHi3MiB eMditeB3ucy [5].

111010 KOPOTKOCTPOKOBOTO MPOJAOBKEHHS MOPATOPiI0, TO 1€ B3araii He MOXXHA PO3TIIIATH
SIK BapiaHT BUPIMICHHS MTpoOieMu (OpMyBaHHS PUHKY 3€MeIb, a/Ke IIe IPOCTO Yeprosa BicTPoU-
Ka, HeOa)XaHHs BUIIMX OPTaHiB JIepyKaBHOI BJaJin Opatu Ha cede BiANOBIANbHICT 328 TPUHHATTA
pileHHs.

JloBrocTpokoBUiA MOpaTOPili HE3HAYHOIO MiPOIO BIIPI3HAETHCS BiJl IONEPEIHBOTO BapiaHTa.
HesBakarouu Ha Te IO Tak AIMCHO MOXKYTh OyTH 30epekeHi 3eMIIi sSIK HalliOHaJIbHE 0araTcTBo, Ie
BCE K € TalbMyBaHHSIM €KOHOMIYHOTO W COLIANBHO-TIONITHYHOTO PO3BHTKY NepkaBu. Tomy Ha
MepIINX TBOX MUISXaX BUPIMICHHS MATAHHS 00ITy 3eMeNb CLTbCHKOTOCIIONAPCHKOTO TIPH3HAYCHHS
JICTaIIbHO 3yIHHATUCH Y paMKaX CTaTTi He OyJieMo, a epeiIeMo JI0 BapiaHTiB, sKi, HA HAITY JTyM-
KY, MalOTh OUTBIITNI TOTEHITiaI.

[Ipoekrom 3akony Ykpainu «IIpo 00ir 3emMenb CUTbChKOTOCTIONAPCHKOTO MIPU3HAYCHHS Bijl
2015 p., sikuit po3MimieHo Ha odimiiHoMy caifTti JlepkreokagacTpy /Ui 03HalOMIICHHS, Tepeada-
YCHO TPETiil BapiaHT 3eMeIbHOI peopMu, a caMe ABOCTAMHE BKIIIOUCHHS 3eMENb CIIbCHKOTOCIIO-
JApCHKOTO MPU3HAYEHHS JI0 00ITYy.

Ha nepiomy erami 10 006iry nepeadayaeTbesi BKIIOYATH JIMIIE 3eMeNbHI AUISTHKH CUTBCHKO-
TOCIIOAPCHKOTO MPU3HAYCHHS IEPKAaBHOI Ta KOMYHAJIBHOI BIACHOCTI 32 YMOBH, IO IIiHA Oyzie He
MEHIIIOIO 32 HOPMATUBHY TPOILIOBY OLIHKY 3€MEIbHOI TUITHKH. TpUBAIIICTB IIBOTO eTamy mepeada-
Ya€eThCsl CTPOKOM Y JIBA POKH BiJl JIHS BBEJICHHS B JIIFO BiJIIIOBITHOTO 3aKOHY.

Ha apyromy erarmi BKJIFOYEHHS 3eMejb CUTBIOCIIPU3HAYCHHS IO 00Iry 3eMeib CUTbChKO-
rOCIOJAPCHKOTO MPU3HAYCHHS MArOTh OyTH BKIIFOYCHI 3e€MEIbHI JUISHKA CUTBTOCTIIPU3HAYCHHS
MIPUBATHOI BIACHOCTI 3a I[iHAMH, 1110 HE MEHIII BiJI iX eKCIIEPTHOI IPOIIOBOT OIIIHKH [6].

UYeTBepTHii IUIAX — PUHOK 3eMJI1 y BUIVISII IPOZIAXKY MIpaBa OPEHIHN — IMepedaueHo 3aKOHO-
npoekToM «IIpo BHECEHHS 3MiH 0 JCSKUX 3aKOHOAaBYMX aKTiB YKpaiHH 1110710 3a00pOHH MPOAAKY
3eMeJib CLIbCHKOTOCIIONAPChKOTO MPU3HAYCHHD». ABTOPU MPOEKTY MPOMOHYIOTH 3allPOBAIXKEHHS
MeXaHi3My, SKHi JaB OU 3MOTY pealtizyBaTy KOHCTHTYIIITHI rapaHTii M0/I0 IpaB BIACHOCTI HAPOILY
VYKpaiHu Ha 3eMITIO 32 YMOBH, IIIO MTPABO PO3MOPSHKATHCS 3eMJICIO BiJl iIMEHI HapomIy OymyTh MaTH
TEpUTOpiaNbHI TPOMaan i 00’ €HAHHS TepHTOpianbHUX rpoMan. [Ipu boMy BOHH 3MOXYTH Iie-
penaBaiy 3eMJIi CUTLCHKOTOCTIONAPCHKOTO MPU3HAYCHHS TUTBKH B OpEH/TY. 3eMelbH1 JTIISTHKH (11a1)
CLITBCHKOTOCITOIAPCHKOTO MPU3HAYCHHS, 1110 TepeOyBalOTh Y BIACHOCTI, IMicis HaOpaHHSI YHHHOCTI
MM 3aKOHOM, MOYKYTh BUKOPUCTOBYBATHCSI, IPOTE MPOJIATH TAKy 3eMENbHY JUISHKY MOXKHA OyzIe
BUKJIIOYHO TEPUTOPialbHIA rpoMai i 3a BapTicTio 11 HopmaTtuBHOI oninky [7]. OgHAK 32 TaKOTO
BapiaHTa 3HOBY K TAaKM IIPAaBO BIACHOCTI NMPUBATHUX CyO €KTIB HE MOXe OyTH MOBHOIO MipOIO
peanizoBaHo. ToOTO (akTHYHO 1€ Taka coOi HOBa MOJEIb MOPATOPII0 Ha 3eMIII0 3 LIMPOKUMH
MMOBHOBAKEHHSMH TEPUTOPI1aIbHUX rpoMajl. BapTo moroauTuch i3 aBTopamMu 3aKOHOMPOEKTY, 110
HEOOXiTHO B IPABOBOMY aCIIEKTI PO3MEIKOBYBATH MOHATTS «MOPATOPill HA MPOIaXK 3eMENb Cillb-
CHKOTOCIIOAAPCHKOTO PU3HAYCHH» Ta «3a00pOHa BiAUY)KEHHS 3€MEJIb CUILCHKOTOCIIONAPCHKOTO
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npu3Ha4eHHs». J{iiCHO, 1€ € Pi3HI MOHATTS, OCKUIBKA CYTHICHOIO XapaKTePUCTHKOI MOPATOPIl0
€ HOro TUMYacoBMH XapakTep. ABTOPH BBaXAIOTh, IIJ0 MOPATOPIii MO0 MPOJAXKy 3eMelb Cilb-
CBHKOTOCIIOAAPCHKOTO ITPU3HAYSHHS 33 CBOEIO CYTHICTIO € IIPUXOBAHOI0 (POPMOIO MPUBATH3ALIT, 110
pO3paxoBaHa Ha TPUBAIHIA TEPMiH, TOMI K 3200pOHA BiITTY>KEHb 3eMEJb CLITBCHKOTOCIIONAPCHKOTO
MIPU3HAYCHHS € TapaHTIEI0 30epeKESHHSI IIpaBa BIACHOCTI HAPOTY Ha 3EMITIO SIK OCHOBHE HAI[IOHAIb-
He OararcTBo [7]. Take TpaktyBaHHs cT. 14 Konctutynii YKpaiHu € nemo qUCKYCIHHIM, OCKUTBKH
LI€I0 CAMOIO CTATTEIO0 BCTAHOBIIOETHCS, IO «IIPABO BIACHOCTI HA 3€MITIO € TAPAHTOBAHUM), TOX
came TpaBo BIACHOCTI Ma€ OyTH rapaHTOBaHE, a HE MPABO KOPUCTYBAHHS.

3arazoM BapTO 3ayBaKUTH, II0 «PHHOK 3€MEIb» — MOHSTTS MIMPOKe, HOro HE MOXKHA OTO-
TOKHIOBaTH BUKIIIOUHO 3 YrOJaMM KyHiBIi-ipofaxky. Tomy (hakTHUHO PUHOK 3eMelb B YKpaiHi
iCHYE€ It CbOTOZIHI B «yCIU€HOMY» BapiaHTI.

Tak, 30kpeMa, eM}piTeB3UC — IPABO KOPUCTYBAHHA YY>KOIO JAUISTHKOIO 3€MJIL ISl CLIBIOCI-
motped — 3’SIBIJIOCS B YMHHOMY 3aKOHOJABCTBI Hamiol kpainu me y 2004 p. CBiToBa mpakTuka
JIEMOHCTPYE, 110 B HAIl Yac PUHOK eM(ITEB3UCY € MailKe BIACYTHIM y OUIBIIOCTI KpaiH CBITY,
OCKIJIBKH 31 3pOCTaHHSIM HACEJCHHS Ta 3MEHIIEHHSIM CLIbCHKOTOCIOAAPCHKUX YTiIb HEOCBOEHI
3eMJTi € piAKicTI0. BracHe sk I’ATHH BapiaHT 3eMelIbHOT peOpMHU — TIPOJIOBKEHHST MOPATOPIIO ITPH
OJTHOYACHOMY PO3BHUTKY MEXaHi3MiB eM(pITEB3HUCY.

B VYkpaini empiTeB3uc Mae 3aCTOCyBaHHS MepeayciM y cdepi o0iry 3emMelb CUTbChKOTOCTIO-
JTApCHKOTO MPU3HAYECHHS, 00 SKUX TpHBae MopaTopiif. O0’€KT J0roBopy eMpiTeB3UCy — 3eMIi
CLIBCHKOTOCHOAAPCHKOTO MPU3HAUCHHS, 0 SKUX, BIATOBITHO A0 4. 2 CT. 22 3eMEIbHOTO KOACKCY
VYkpainu, HalexaTh CLIbrocmyrigas (0aratopiuHi Haca/pKEHHs, PULIL, CIHOXKATI, Iepesiory i na-
COBMII[A) Ta HECIITBCHKOTOCIIONAPCHKI YTiA/; 32 IeIKUX YMOB IIPEIMETOM JIOTOBOPY MOXYTh OyTH
TaKOXK 3eMJI1 JIICOTOCIIOAAPCHKOTO MIPH3HAYCHHS i BOJHOTO (DOHY.

Hareriep emdiTeB3uc GakTHUHO 3aMiHsIE COO00 JOTOBOPH KYIMIBII-TIPOJAXKY 3€MIII Clllb-
CBKOTOCIIOAAPCHKOTO MPU3HAYCHHS, TaK CaMoO SK KYIMIBIS KOPIIOPAaTUBHHUX MpaB IMiANPHEMCTBA,
SIKMM PaHill OyJIo YKJIaJIeHO JOBIOCTPOKOBI JJOTOBOPH 3eMEIbHOT OPCHTH.

[IpakTika yKmagaHHs MOAIOHMX JOTOBOPIB Y HAMIiil KpaiHi 3acBiquye, IO JOTOBOPH eM(i-
TEB3UCY HaHOUIBII YaCTO YKIIQJAI0THCS 3 IPUBOLY 3€Mellb, SIKi IepeOyBarOTh B OPEH/Ii, TOOTO Tak
OIHOYACHO NMPHU3YIHUHAETHCS IPABO OPEHIH i 0POPMITIOETHCS JOTOBIp eM(piTeB3UCY. 3a 3aralbHUM
IIPAaBUJIOM, OHOYACHO 3 JIOTOBOPOM €M (iTEB3UCY 32 YMOBH CIUIATH 33 BECh CTPOK KOPUCTYBAHHSI
JI0JIaTKOBO HAJAETHCS MEPIIOYEproBe MpaBo BHKYITY 3eMJIi TICHIs TOTO, SIK MOpaTopiii Oyae 3HATO,
IIpY IOMY O(OPMITIOIOTH 3aIOBIT, OOProBy PO3MUCKY abo JoroBip 3aiimy. Lle moB’s13aH0 3 Ti€ro
00CTaBUHOIO, IO 3aKOHOIABCTBOM YKpaiHU He TependadaroThesl (POPMU THIIOBOTO JOTOBOPY €M-
(biTeB3nCy, a MEIIKAHIII ClJI, IK TPABHJIO, HE BOJIOMIIOTh SKOK-HEOY/Ib FOPHIHIHOIO ocgiToro. [Ipo
3POCTAKOYy MPAKTHKY BUKOPHCTAHHS uormaopu; eM]ITEeB3NCY K CBOEPITHOTO 1HCprMeHTa npu-
XOBAHOTO BiUYKCHHS 3eMJIi CBITUNTH i TUHAMiKa yKJIaJaHHS MOXiOHMX noroBopis. Hampukian,
sxmio 3a 2011-2012 pp. 6ymu 3apeeCTpOBaH1 mumie 2 327 noroBopiB eMpiter3ucy, To 3 2013 p. 1o
nodatky 2016 p. 6ynu 3apeectpoBai Bxe 19 907 npas eMcplTeBsncy [8].

JloBrocTpokose npaso eM(}ITEeB3UCY 3a CBOEIO CYTHICTIO OJM3BKE /10 MpaBa BIACHOCTI Ha
cimbebkorocnonapebki yrijyia. Hepinko moroBopu emdiTeB3HUCYy YKIQJAIOThCS Ha Ay)Ke 3Ha4HI
TEPMiHU — CTO ¥ HaBiTh ABICTI pokiB. Lle MOB’s3aHO 3 TUM, 1110 TEPMiH Aii J1OrOBOPIB AJS 3€Meb
CLITBCHKOTOCIIOAAPCHKOTO TIPH3HAYCHHS NMPUBATHOI (popMH BIACHOCTI HE mepeadadeHuil 3aKoHO-
JaBI0, TOMY MOKe OyTH BH3HAUCHHH 3a JOMOBIICHICTIO CTOpiH. YHACIIIOK I[LOTO IIEBHA YaCTHHA
BIJIMOBIIAJIBHOCTI 32 BUKOHAHHS TIO/II0HOTO JIOTOBOPY MEPEKIIAIA€ThCS 3 BIACHHUKIB 3€MENIbHOT JTi-
JSTHKU Ha TXHIX CHaJKOEMIIIB, TaK MPaBOBIIHOCUHU MOXYTh MPOJOBKYBATUCH 1 MEPeaBaTUCh i3
TTOKOJIIHHS B OKOMIHHS. Takuii CTaH pedeli He € MPOTH3aKOHHUM, aJle YCKIIaIHIOE K peajli3aliio
IpaBa KOPUCTYBAHHS Uepe3 MOXKIINBI KOH(IIIKTHI CUTYaIlil, TaK 1 KOHTPOJb 32 00irOM 3eMeb Cillb-
CBKOTOCIIOAAPCHKOTO MIPU3HAUCHHS 3 OOKY JIepKaBU uepe3 CKIAHUI HOTO MEXaHI3M.

Kpim TOro, 3akoHOaBCTBOM HE BCTAHOBJIEHO OOOB’SI3KOBY OILIATY 3a JOrOBOPOM eM(i-
teB3ucy. YactuHoto 2 cT. 409 LluBinbHOro kofekcy YKpaiHU BU3HAUCHO, 110 BIACHUKHU 3€MEIbHOT
IUITHKY MaloTh [PaBO Ha OJCpKaHHS IUIATHI 32 KOPUCTYyBaHHs Hero. Po3mip orutaru, 11 yMOBH,
(opma, MOpsIOK 1 TePMiHU 3IIHCHEHHS BCTAHOBIIOIOTHCS B 1OTOBOPI. 1le 3HaUnTh, M0 Takuid 10-




Po36ydosa deprcasu i npasa: numanHs meopii ma KOHCMUMYUIitiHOI NPAKMUKU

roBip Moxe OyTH I omaTHUM (y TPOIIOBiH abo ToBapHiit (opmi), i 6ezomnaraum. Lle, 3 ogHOTO
00Ky, CTBOPIOE YMOBHU IJIsl PO3IOBCIO/PKEHOI ChOTOJHI B YKpaiHi peinepcbkol MpakTUKU LI0A0
(bepMepChKHUX TOCIIONAPCTB, a 3 IHIIOro OOKY, Ja€ 3MOTY TaKy ILIaTy OTPUMYBATH TAEMHO. A Iie
B)KE BIUTMBAE HA BTPATH IS J{epkaBHOTO OIOIDKETY, SIKi BUHHKAIOTH YHACIIIOK IIHOTO.

Y YHHHOMY 3aKOHOJABCTBI BIJICYTHI IOJOXKEHHS OO0 3aJeKHOCTI Takoi OIUIaTH Bij
HOPMATHBHOI OIIIHKW 3eMJIi 9 Oy/Ib-SIKMX 1HIIMX KUIBKICHMX MOKa3HHUKIB. BinTak cTOpoHH
JIOTOBOPY eM(DITeB3UCY BCTAHOBIIOIOTHL PO3MIPU Ta MOPSNOK BU3HAYCHHS TaKOi OTUIATU Ha
BIacHU poscya. OTxe, 1uiara 3a KOPUCTYBaHHS 36MEJIbHOKO JIJISTHKOI MOXE 3/I1HCHIOBATHCH
OJTHOPA30BO 32 BECh TEPMiH Jii JOroBopy emQiTeB3UCy YM BHOCUTHUCH i3 TIEBHOIO MEPioaAHY-
HICTIO — II[OMICSIUHO, IIOKBAPTAIbHO, MOPiYHO. BapTo Takox 3a3HAaUMTH, 11O 32 YMOBH OTPH-
MaHH [JIaTHI 32 BECh MEPioJ Y 3a 3HAYHI TEPMiHM KOPHCTYBaHHS TaKa OIUIATA, sSIK MPAaBHIIO,
OyBae MEHIIOO 32 OPEHIHY.

3rigno 3 [TogarkoBUM KozekcoM YKpaiHH, IUIaTy 3a 3¢MITI0 CIIPABILIIOTH Y BUTIIL 3eMelTb-
HOTO TIOAATKy U opeHIHOI miaTh. [I1aTHUKN 3eMeNbHOTO TOATKy — BIACHUKHU JUITHOK 3eMJIi Ta
MOCTIIHI 3eMJICKOpHUCTYBadi. EM(ITEBT e He € aHl BIACHUKOM, aHi MOCTIHHUM 3eMJICKOPUCTYBa-
4eM, aHl OpeHIapeM 3eMeNbHOT TUISTHKH, TOX He 3000B’sI3aHMI CIUIAauyBaTH B OFOJDKET IJIaTy 3a
3eMJIIO i 1HII 000B’s13K0BI Marexi. [1ogiOH1I HOpMU MOMIMPIOIOTHCS 1 Ha BUITAIKH, KOJIU 00’ €KTa-
MU JIOTOBOPY eM(}ITEB3UCY € 3eMEebHI JUITHKH ACP:KaBHOI a00 KOMYyHAJIbHOI BIACHOCTI. 3 OIS LY
Ha 3aKpitieHHs B 1. 36.4 cT. 36 ITogaTkoBOTO KOAEKCY YKpaiHU MOMOKEHHS IIIOI0 CAMOCTIHHOTO
BU3HAYCHHS IJIATHUKOM IOJATKIB CBOIX MOJATKOBUX OOOB’S3KIB 1 3a00pOoHM Oyab-sIKOT YCTYNKH
IPOILIOBHUX 3000B’s13aHb UM MOJATKOBOTO OOpry TpeTim ocobam (1. 87.7 ct. 87), em]iTeBT HE Mae
npasa (a TUM OibIe 000B’s3Ky) CIUIAYyBaTH ILIATHIO 33 3eMIIIO HA KOPUCTH BIIACHUKA 3€MEIbHOL
JUISTHKH (Y TOMY YHCII ¥ 'y TOMY pas3i, KOJH MOAi0He TOJI0KEHHS 3aKPIIUTFOETHCS B JIOTOBOPI M-
¢iter3ucy). Binrak eMdpiTeBT 3a MOMIOHUM JOTOBOPOM OILTAYYE JIUIIE TIIATY 32 BAKOPUCTAHHS 3€-
MEJTBHOT TUISHKH BIIACHUKOBI Ii€T TUISTHKH, 1 1€ HE € OTUIATO0 32 3¢MIIIO B po3yMiHHI [logaTtkoBoro
Kozekcy Ykpainu. Came Ha BIaCHUKA 36MEIbHOI TITISTHKH ITOKJIATAI0THCS 000B’SI3KH HAPAXOBYBATH
1 cIuTauyBaTH B OIOIDKET IUIaTy 3a 3eMITio. BinTak Tsrap momo CruiaTy TakuxX MOJAaTKOBUX IUIATEXiB
CTOCYETBCSI JIMIIIE BITACHHUKA 3¢MJIi UM HOTO CIIaJKOEMIIS.

CroronHi mpaBa eMQiTeBTa € BIIbHUMHU B 00Iry: BOHU MOXYTb OyTH BHECEHI 10 CTaTyTHOTO
KarritTany ado BiUy>KeHi UM Mepe/jani B 3aCTaBy. Yce 1€ BUPIIIYEThCS 32 PO3CYIOM 3€MIIEKOPHUCTY-
Baua, He NOTpedye y3ro/KeHb 13 6e3MocepeIHIM BIaCHUKOM 3eMEIbHOI AUISHKH, 1110, OTKE, epe-
TBOPIOE IX HA 3BUYAWHUI TOBap.

ABtopu 3akoHonpoekty Ne 5223 3a3HauaroTh, 110, OCKUIBKHA 1HCTUTYT eMQITEB3UCY Mae
CTOCYHOK JI0 3€MeIb CUTbCHKOTOCIIONAPCHKOTO MPU3HAYCHHS, IOTO 3aCTOCYBAaHHS 32 TPUBAIOYOTO
MOpAaTOPifo Ha BiTUYKEHHS 3a3HAYCHUX 3eMeIb € HEAOMyCTUMIM. Lle € MucKyCiiHIM MUTaHHM,
aJDKe B ChOTOJIHINIHIX yMOBaX II€ OJ[HA 3 He0araThOoX MOXKIMBOCTEH pealtizallii mpaBa Ha 3eMITIO.
Onnak fiificHO (DyHKIIIOHYBaHHS HOTO B TaKOMy BHIVISII Mae HHM3Ky mpobieM. ToMy Ha 3aKOHO-
JIAaBIOMY PiBHI MaroTh OyTH BPETY/IbOBaHI BITHOCHHM BIACHOCTI 11010 3eMenbHUX. HeoOxiaHe 3a-
KOHOZIaBuEe 3a0€3MEUCHHS MPOBEACHHS e(heKTUBHOI 3eMeNIbHOI pedopMH, MOTPiOHO chopMyBaTH
MIPaBOBi, OpraHi3aiiiHi i eKOHOMIYHI EPEAYMOBH i 00Ty 3eMellb, a CaMe:

1) chopmyBaru 6a3y JlepxaBHOTO 3eMEIBFHOTO KaacTpy;

2) IpOBECTH IHBEHTAPHU3AIIIIO 3eMeIb CUTBTOCIIPU3HAYCHHS;

3) yperymroBaTi Ha 3aKOHOJABIOMY PiBHI MMTaHHS Tepeadi OpraHaM MiCIIeBOTO CaMOBpsI-
JyBaHHS TIOBHOBa)KCHHS PO3IOPSIKATUCS 3EMIIMH JIepyKaBHOI BIACHOCTI;

4) po3poOuTH HOBYy MeETONMKY HOPMAaTHBHOTO TPOIIOBOTO OIIHFOBAHHS 3€MEJNb CLIBIOCI-
MIPU3HAYCHHS, SIKa O ypaxoByBaja pi3Hi IPUPOJHO-KIIMATHIHI YMOBH;

5) ynpoBaauTH e(pEeKTUBHI PETYISATOPHI MEXaHI3MH 3 METOI0 PO3BUTKY PUHKY OPEHAM 3¢-
MeJIb CIIBIOCHIPU3HAYEHHS TOIIO.

Cutyarisi TakoX YCKJIaJHEHa TUM, L0 3aKOHOAABCTBOM HE MependauaroThesi OOMEKEHHs
IIOJI0 MAKCUMAJIBHO HOIYCTUMOI IUIOIII 3€Meb, SIKi MOXKYTh IIepeOyBaTh B KOPUCTYBaHHI B OfIHi€T
IOpUINIHOT 0coOn. Lle Bke MOke HaBITh CIYT'yBaTH MPEAMETOM PO3IVISIIY 3 MOIVISITY aHTHMOHO-
MOJIBHOTO 3aKOHOABCTBA, JOOPOCOBICHOI KOHKYPEHIIIi.
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OTxe, MU 6a4nUMO, 110 IHCTUTYT eM(ITEB3UCY BIJKPUBAE YMMali MOXJIUBOCTI JUIs 3AiMcC-
HEHHS KOHLEHTpALii CIIbCHbKOTOCIIONAPCHKHUX YTi/Ib Y BIACHOCTI K BITYM3HAHUX, TaK 1 3@ JIOTO-
MOTOIO PIi3HHX CXeM iHO3eMHHX Koproparii. CBOIO HEraTHBHY OYMKY IIOAO (DYHKIIOHYBaHHSI
IHCTUTYTY eM(ITEeB3UCY B HalIill KpaiHi SIK Mpapa, 110 B MaHOyTHbOMY MOKE MMO30aBUTH HAITUX
TpOMaJISTH 3eMITi, Bke BUCIOBWIM HaykoBIli HAAH VYkpainu, Acomiaris ¢pepMepiB i MpUBATHUX
3eMJICBIIACHUKIB YKpainu, BceykpalHChKHIA KOMITET 3aXUCTY MPaB pigHOi 3emii, hepmepu PiBHeH-
IIHH, arpapii XMeJIbHUIYUHH TOIIO, SKi TOTPABHIIM BiJOBITHI 3ayBaKECHHS Ta 3BEpHEHHS 10
[Ipe3unenta it [Ipem’ep-minictpa Yipainu, ['onoBu Bepxoroi Pagn Ykpainwu, roniB mpoBiqHHX
MapJIaAMECHTCHKHUX (PPaKIiid.

VY 3B’3Ky 3 UM IPOEKTOM 3akoHy Ykpainu «IIpo BHeceHHs 3MiH 0 3eMENBHOTrO KOJEKCY
YKpaiHu 1010 HeAOMYIIEHHS TIHBOBOTO Bi Uy KEHHS 3eMelTb CUTLCHKOTOCIOAAPCHKOTO MPU3HAYECHHSD
[9] moTpibHO Oyno O nobuTHcs 0OMENKEHHS 3aCTOCYBAHHS JOrOBOPIB eM(ITEB3UCY SIK IHCTPYMEHTA,
SIKA MOYKEe BHKOPHCTOBYBATUCS 3a]UIsI IPHXOBAHOTO BiMUY>KEHHSI 3eMEJb CLTBIOCIIIPH3HAYCHHS i
Yac TPUBAHH:I BIIIIOBIIHOTO MOPATOPIt0, TOOTO Ha Iepiof] O 3apOBaKEHHSI 3aKOHOIABUO BPETYIIBO-
BaHOIO PUHKY KYIBITi-IPOJAXKY UM BIIUYKEHHS 3eMETbHHUX JIUITHOK 1 3eMEJIbHHUX YacTOK (T1aiB).

Oj1HaK Taka MPOIO3UIisl BUJAETHCS 3aHAATO paguKaibHOK. [lepemyciM HeoOXxinHO OyIio 6
YVHECTH BIJAIOBI/IHI 3MIHH JI0 3aKOHOJIABCTBA 3 METOI PO3BUTKY 1HCTUTYTY eM(ITEB3UCY B OUIBIII
[MBITI30BaHI{, TaKil, 110 BIAMOBIAa€ CydacCHUM yMOBaM, Gopmi. | 3BiCHO K, HE palioHaIBLHO pe-
(hopMyBaTH YaCTHHY, 3aJIMIIAIOUN HEe3MIHHUM 1ise. ToOTo 3emensHa pedopma mae BinOyBaTHCh
KOMIIJICKCHO, CHCTEMHO, 3 ITOCIiI0BHUM (DOPMYBAHHSM JII€BOTO PUHKY 3E€METb i3 OAHOYACHUM BU-
PILICHHSM YCiX MPOOJEMHUX MUTaHb (IHCTUTYTY eM]iTeB3uCy 30Kpema).

BucHoBku. @opMyBaHHs MPAaBOBOI OCHOBH 3allPOBAKEHHS PUHKY 3€Mellb Y Hallild KpaiHi
€ HEMUHYYUM B YMOBAX JICPKaBHOTO PO3BHUTKY. OHAK MO 3eMENBHOI pehOpMH Ma€ 3axXHIIaTH
IHTEepeCH TpOMaJIsTH YKpaiHH, a TAKOK FOPUJINIHUX OCI0, BUPIBHIOBATH YMOBH 3/1IHCHEHHSI Oi3HECY
Ha Pi3HUX PIBHSIX, 3a0€31euyBaTh MPIOPUTETHAN PO3BUTOK CLTLCHKHX TEPUTOPIH 1 IOCSTHEHHS BUCO-
KHX 1 CTaOUThHUAX IMOKa3HUKIB CLITBCHKOTOCIIONAPCHKOT0 BUPOOHHIITBA i ekcriopTy mpoaykitii ATTK.
[lepeniueni HaPsIMU MOXXYTh OyTH MEPCTIEKTUBHUMH JJISI OJATIBIINX IPYHTOBHUX JIOCHIIKCHb.
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OCOBJIMBOCTI TPABOBUX TPAJIUIIIIA CXITHOI A3Ii

Crarts nmpucBgaYeHa 0COONMBOCTSM MpaBoBUX Tpaauuiin CxigHoi As3ii, npaBoBi
CUCTEMHU SIKHX MO€ETHYE crierudika mpaBopo3yMiHHs, IO TOJIATAE B MiAXO/1 JI0 paBa
SIK PEryJIATOpa CYCHUIBHUX BIJIHOCHH, 3aCHOBAHOMY Ha KOH(YIIIaHCHKIHA Tpaauilii.
ABTOp BH3HaYa€e Taki BIJIMIHHI PUCU PO3BUTKY NpaBOBUX cucTeM CXimHoi A3ii, sK
Jyai3M IyONiYyHO-TIPaBOBUX 1 MPUBATHONPABOBHUX BIJHOCHH; MOTYKHHH IMITYJTbC
HaIlOHATIBHOI KyJIBTYPHOI TPAAUII] MOPSIK i3 pO3BUHEHOIO 3/IaTHICTIO 0 3aMI03UYCH-
HS 1HHOBAIIiH; 0COOIMBA POIH KOH(YIIAHCHKOTO BUCHHS 1 MPAKTUKU NPUMUPEHHS;
nepeBara 0e3MeKu CyCIiIbCTBA HaJ TPaBaMU JIFOJAUHHU.

Kniouogi cnosa: nopisusiibhe npasosnascmeo, npasosi mpaouyii, Cxiona A3is,
KUmatcobKke npaso, snoHcbke npaso.

Crarpsd TIOCBAIIEHa OCOOEHHOCTSAM TNPAaBOBBIX Tpaaniuii Bocrounoit Aszmwm,
MIPaBOBBIE CHCTEMBI KOTOPBIX OOBEIUHSACT crienn(rKa MPaBOIOHUMAHHS, KOTOpas
3aKJII0YAeTCs B MOAXOJE K IPaBy KaK PEryIsATOpy OOIIECTBEHHBIX OTHOIICHHI, Oc-
HOBAaHHOMY Ha KOH(DYIIMaHCKOW Tpaauiuu. ABTOp ONpEACISeT CIEAYIONIHE OTIIH-
YUTENIEHBIC OCOOCHHOCTH PAa3BUTHS MPABOBBIX cHCTeM BocTounoi Aszum: myannsm
MyOIMYHO-TIPABOBBIX M YaCTHONPABOBBIX OTHOIICHUIl; MOIIHBIM HUMITYJIbC HAI[HO-
HaJIBHON KyJbTYPHON TpaJULUHU HApsLy C PAa3BUTOI CIIOCOOHOCTBIO K 3aMMCTBOBA-
HUIO MHHOBAIM; 0c00as posb KOH(MYIHAHCKOTO YU€HHs U MPAKTUKU NPUMUPEHUS;
IPEUMYILIECTBO O€30MaCHOCTH OOIECTBA HAJl IPaBaMU YeI0BEKa.

Kniouesvle cnosea: cpasnumenvroe npasosedenue, npasogvle Mpaouyul,
Bocmounas Azus, kumaiickoe npaso, Anoxckoe npago.

This article is devoted to the legal traditions of East Asia based on Confucian tradi-
tion. The author defines the following distinctive features of the legal systems of East
Asia, as the dualism of public and private law relations; major boost national cultural
traditions developed along with the ability to borrow innovation; special role of Confu-
cian teachings and practices of mediation; public safety benefit to human rights.

Key words: comparative law, legal traditions, East Asia, Chinese law,
Japanese law.




