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YYACTH AJIBOKATA B CV/I NEPIIOI IHCTAHIIIT

CraTTs npUCBSYCHA JOCIIDKCHHIO yYacTi aJBoKaTa B KPUMIHAIBHOMY TpoIeci
SIK TapaHTa B JOTPUMAaHHI KOHCTUTYIIIIHUX TIPaB i CBOOO JIFOJIMHU Ta IPOMAJISTHUHA.
VY cTarTi pO3KpPHUBAETHCSI POJIH YYACTI aJIBOKATA B CY/I1 IEPIIOT IHCTAHIIIT.

Knrouoei cnosa: adsoxam, aogoxamypa, 3aXucHux, incmumym npagogoi 0onomo-
2U, KPUMIHATbHUL npoyec.

Crarpsl MOCBAIICHA HCCICIOBAHUIO y4YacTHs aJBOKAaTa B YrOJOBHOM IIpoIiecce
KaK rapanTta B COOMIONCHUH KOHCTHTYIIMOHHBIX MIPaB U CBOOOJ YEIOBEKA U Tpaskaa-
HUHA. B cTarbe packpbIBaeTCs pOIb y4acTHs aJJBOKaTa B Cy/e MEPBOI HHCTaHIINU.

Knroueevie cnosa: aosokam, aosokamypa, 3auumHux, UHCIUMYm npasosotl no-
Mowju, Y20106HbII NPOYecc.

The article investigates a lawyer in criminal proceedings as a guarantor of consti-
tutional rights and freedoms of man and citizen. The article deals with role of advo-
cate participation in trial court.

Key words: attorney, defense counsel, legal profession, institution of legal aid,
criminal trial.

Beryn. ITlpoBigHa posib y cUCTeMi OpraHiB, siKi MOBHHHI MiJATPUMYyBAaTH 3aKOHHICTh Ta
MIPaBOTIOPSIIOK, 3IMCHIOBATH HAJICKHUH 3aXWUCT y MPOIECi, HAICKUTh OpraHaM aJBOKaTypH.
B cydacHux yMoBax Aep>kaBOTBOPEHHS Ta ()OPMyBaHHS MPABOBUX IHCTUTYTIB YKpaiHM aKTyamisy-
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I0TbCsl IIUTAHHS! IBOKATCBHKOI AisUIbHOCTI. HanexHNi 3aXUCT y KpUMIHAIBHOMY NPOLECI Biirpae
MPOBIIHY POJIb, OCKIIBKH € BKIUBUM Ta 000B’SI3KOBUM €IIEMEHTOM JICPIKABHOTO 1 CyCIIBHOTO
PO3BHTKY, BHCTYIIA€ OCHOBOIO ISl (POPMYBaHHS IEMOKPATHIHOI IIPAaBOBOI Jep:KaBH Ta TPOMAISTH-
CBKOTO CycIiIbeTBa. ToMy po30y10Ba PpaBoBoOi AepKaBH € HEMOXIIMBOKO 0€3 CTBOPEHHS rapaHTii
3aXUCTY 1PaB JIOAUHH, O3 3a0e3MeUCHHS MEXaHi3My (DyHKI[IOHYBAaHHS TAKOTO CIeLHpIYHOrO Jie-
MOKpPATHYHOIO iHCTUTYTY, SIKHM € anBokarypa. Bee ne CBIIYHTH MPO aKTYaJbHICTH JOCIIIKCHHS
y4acTi a/IBOKaTa B Cy/Ii MMepIIoi iHCTaHIIil.

JloCITi/DKeHHS OKPEMUX TCOPETHYHHX acleKTiB opramsaun i JUSUIBHOCTI aIBOKATypH, B
TOMY YHCII y4acTh aJIBOKATa B Cy/l IEPLIOI IHCTAHIIT, 3/1/CHIOBAIIN TaKi BITYM3HSIHI Ta 3apy0ixK-
Hi BueHi, sk S. 3eiikan, JI. KapaOyr, 1. Kapaman, T. KopueBa, O. Kpusomieenko, O. Octporsi,
B. Crammc, B. Tpopumenko, M. SIkuMiB Ta iH. 3a3HaucHi HayKOBIIi BHECITH BarOMHil BHECOK y
JOCIIPKEHHST aJIBOKATChKO1 AisibHOCTI. O/lHAK, HE3Ba)KalOYM Ha 3HAYHWN HAyKOBUU 1HTEpecC N0
3a3Ha4eHOT NPOOJIEMaTUKHU, JOCIIJKEHHS TUTaHb y4acTl aJlBOKaTa B Cy/i NepIIoi IHCTaHLii 3aJu-
[IA€THCS JIOCUTH aKTYaIbHUM ISl TEOPETUIHOTO 00T pyHTYBaHHS.

IMocranoBka 3aBaaHHs. MeTOIO CTaTTi € PO3KPUTTA POJi YUacTi afBOKaTa B Cy/i MepIoi
1HCTaHII].

Pesyabraru gocaikennst. [Ipao Ha cy10Buii 3aXUCT 6e3110CEPEIHBO I0B’SI3aHE 3 IPABOM
Ha 3aXUCT, WO 3a0e31e4yeThes Cy0’eKTaMH, SIKi BelyTh KPUMIHAJIbHY NPOLECYalbHY JisUIbHICTD,
3I1HCHIOETBCS CIICLIaNbHIMK Cy0’€KTaMH 1 HAJICXKUTh BUKIIFOYHO IO IPaBa 0COOH, IO HPHUTSTY-
€TBCsl 10 KPUMIHAJIBHOI BIATOBIIAIBHOCTI, SIKa SIK TPOMaUIHIH PEali30By€ CBOE MPABO 1 HA CY/0-
BUi 3axucT. HeoOXiMHO 3a3HAaUUTH, IO TIPABO Ha 3aXUCT Y KpI/IMlHaJ'H:HOMy CYHOYMHCTBI BUCTYTIAE,
SIK O7THA i3 (hOpM TIpaBa Ha IIPAaBOBY JOTIOMOTY, IO TOJIATAE SIK Y 3IHCHEHH] 3aXHCTY, TaK 1 B HaIaH-
Hi IHIIMX IOPUIUYHUX (IIPABOBUX) MOCIYT.

Crarrs 59 Konctutynii Ykpaiiu 3aKpiriioe KOHCTUTYIIHE PaBO KOXKHOTO Ha IIPABOBY 110-
nomory [1]. Ile monoxeHHs 3a CBO€IO CYTTIO € rapaHTiero peamzaun 3aXMCTY Ta OXOPOHH IHIINX
1paB i CBOOO/ JIFOAMHY | FPOMaISIHIHA, 1 B LIbOMY IOJIsrae Horo couianbHa 3HadyicTs. HabpanHs
4uHHOCTI HOBUM KpuMiHanbHuM npouecyansaum kopexcoM (rani — KIIK) Ykpainu 3 20 nucromna-
na 2012 poky [2], 3akoHoM Ykpainu «IIpo anBokaTypy Ta aaBOKaTCHKY AisLTBHICTEY» Bin 05 JMUAMHS
2012 poxy [3] cTBOpHIIH IIEPEyMOBH JUISl IICPETIISAY YCTATICHUX YSIBICHB IIPO nponecyasbHe CTa-
HOBHILIC 3aXMCHUKA B KPUMIHAIBHOMY CYNOYMHCTBI. TOMY, BUXOISYH 3 L[FOTO, BKPAil BAXKIIMBIM €
PO3IIISA] y4acTi alBOKaTa B Cy/i MepIoi iHCTaHIil.

BapTo 3a3HaunTH, 1110 HA BIAMIHY BiJ aJMiHICTPAaTHBHOIO, TOCIOIAPCHKOIO Ta IUBIIHHO-
T'O MPOIIECIB, Y KPUMIHAJIBHOMY CYJIOYMHCTBI a/IBOKAT BUKOHYE HE TUTBKH (DYHKIIIIO MPEICTABHH-
ITBA iHTEpeciB (Hi3UUHHX Ta IOPUANYHUX 0Ci0, a i PyHKIII0 3aXUCTY. 3A1HCHEHHS aJBOKAaTOM IIHX
(hyHKLIN € BaXXIIMBOIO rapaHTieto i popMoro peaiizalii KOHCTUTYLIHHOTO paBa KOKHOTO Ha Ipa-
BOBY JIOIIOMOTY, SIKE, B CBOIO UEpry, € ONHHM i3 €JIEMEHTIB IpaBa AOCTYILy 10 mIpaBocymus. [lpu
IbOMY OCOOJIMBOTO 3HAuCHHsS HaOyBae 3a0e3INeueHHs KBali()ikoBaHOI MPaBOBOI JOMOMOTH, IO
CTae MOXKIIMBUM 3aBISKUA HaJlaHHs ii came aaBokaTamu. JlisIbHICTH a/IBOKaTra y KpUMiHAIbHOMY
npoueci Mae OyTH pO3LIMPEHa 3a PaXyHOK HOBUX BHJIIB IIPEICTABHULITBA 3 METOIO OXOPOHH IPaB
IHIIMX Cy0’€KTIB KPUMIHAIBHOI MPOIecyanbHOI JTisUIbHOCTI. [IpoliecyanbHuii cTaTyc mpeacTaB-
HHUKA TTOTEPIILIOro, HOro mponecyanbHi IpaBa IOA0 y4YacTi y T0Ka3yBaHHI MaloTh OyTH PiIBHUMH
3 BIJNOBITHUMH TpaBaMH 3aXMCHUKA IT1I03PIOBAHOTO Y 00BUHYBaueHOro. [TigBuIIeHHIO TrapaH-
TOBaHOCTI IPOIECYAIFHIX MPAB 3aXHCHUKA-aIBOKATa CIIPUATHME HaJaHHSI HOMY IIpaBa Ha CyIO-
Bui 3axmcT. [lopymieHHs ioro nmpodeciiftHuX mpap i3 00Ky 0cCi0, SKi 3MIHCHIOIOTH MPOBAKCHHS
y KpUMiHaQJIBHIH crnpaBi, Mae OyTH MiACTaBOIO JUI HAaJaHHS HOMY IIpaBa 3BEPHEHHS 32 CyIOBUM
3aXUCTOM, OCKUIBKH B TAKUX BUIIAJKAX BiH € 3al[IKaBICHOI 0c00010. Y 3B 53Ky 3 IIUM MEXI CylI0-
BOT'0 KOHTPOITIO Ha JIOCYIOBOMY IIPOBAKeHHI Y KPAMiHANIBHIH cripaBi, BcTaHOBiIeH] ynHHEM KITK
VYkpaidu, MaroTh OyTH CyTTEBO PO3IIUPEHi, a 3aXMCHUK-aJBOKAT BU3HAHUK Cy0’ €KTOM IpaBa Ha
cynoBuit 3axuct [4, c. 19].

BaxmBo 3ynMHUTHCS Ha aHANI31 CTyNCHs MPO(EeCIOHaNi3My Cy0’€KTIB 3aXUCTy y BUKOHAH-
Hi HIMH 3aBIaHb HaJJaHHS [IPAaBOBOI JOTIOMOTH i BiJIIOBIHOCTI IILOTO KPUTEPII0 BUMOTaM CT. 59
KOHCTI/ITyHII Ykpainn. Y 4. 1 cr. 45 KIIK Vkpainu 3a3Ha4a€ThCsl, 10 3aXUCHUKOM € a/[BOKAT, KU
311HCHIOE 3aXUCT 111/103PIOBAHOT0, 0OBHHYBAYCHOTO, 3aCY/KCHOT0, BUIIPABAHOr0, 0CO0H, CTOCOB-
HO SIKOT Iepe10a4aeThCsl 3aCTOCYBAHHS PUMYCOBHX 3aX0/(iB MEIMIHOIO YH BUXOBHOTO XapaKTepy,
a00 BHPIIITYBAIOCS MMUTAHHS PO X 3aCTOCYBaHHS, & TAKOXK 0COOH, CTOCOBHO SIKOT IIepe10a4aeThest
PO3IIISA] MATAHHS PO BUAAYy 1HO3EMHIH JiepkaBi (ekcTpaauiiro) [2]. Takum YMHOM, 3aKOHOA-
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Bellb BU3HAYHB POIOBE MMOHATTS 3aXUCHHKA, SIK YYaCHUKA KPUMIHAJIBLHOTO CyIO4YNHCTBA, 3 OOKY 3a-
XHCTY, 1[0 HaJa€ IOPUIMYHY (TIPaBOBY) IOIIOMOTY IiJ03PIOBAHOMY, OOBHHYBa4E€HOMY, I ICYTHOMY,
3aCyIKEHOMY, BUIIPABIaHOMY.

[IpaBo 3aiy4uTy 10 y4acTi B CHpPaBi KOMIICTCHTHOIO 3aXMCHHKA — L€ HE JIAIIEC NPABO M-
03pIOBAHOIO, OOBUHYBAYCHOTO, MIJCYAHOIO, 3aCY/UKCHOTO, BUIPABIAHOIO, alle 1 PaBO CYA, TOMY
L0 € FaPaHTIEI0 AOCTYMHOCTI MPABOCY/UISL, FAPAHTIEIO CIIPABE/UIMBOIO CYI0BOTO puneHHs{ [5,c. 12].

JisuTpHICTE 3aXMCHHKA HA TIOYaTKOBOMY €Talli TPOBaHKEHHS 10 KPUMIHAJIBHIN CTIpaBi Mae
MIEBH1 0COONMBOCTI, TIOB’s13aH1 3 0COONMBOCTAMU JIaHOT CTa/lii KpUMIHAIBHOTO CylourHCTBa. CaMe
Ha [[FOMY eTalll KPUMIHAJIBHOI POLECYalbHOI JISUIBHOCTI BUHUKAE (byHKui;[ 3axucry [5, c. 27].
B3araui 3axucHuK JIOTyCKAETCSA 110 y4acTi B crpasi Ha Oy/b-sIKii cTazii mpouecy. OTxke, e He BH-
KIIIOYa€ y4acTi y KpUMIHAJIBHIA CIIpaBi 3aXMCHNKA HA PAHHIX eTarnax KpI/IMlHaJ'IBHO] MIpoIeCyatb-
HOT JiSUTBHOCTI, X04ua JIOTYNIEHHS! 3aXHCHUKA J10 ydacTi B cripasi (a B 3B’sI3Ky 3 LM | BAHUKHCHHS
(GYHKIIT 3aXUCTY) OB’ SI3YETHCS 3 MOMEHTOM BH3HAHHS 0COOH Mmifo3proBanuM. CaMme 3 IHX IT03H-
i PO3IVISINAETHCS MTUTAHHS PO BUHUKHEHHS (DYHKINT 3aXUCTY, OCKIJIbKH BUHUKHECHHS (YHKIIT
3aXHCTy nepedyBae B 3aJIC)KHOCTI BiJl MOMEHTY, KOJIH ITi103pa HaOyBae I0pUIMIHOTO O(hOPMIICHHSI.

Crin 3ayBKUTH, 110 34 3aTalLHAM PABAIOM 3aXHCHHK JOMYCKAETHCA 110 ydacTi y Crpasi
3 MOMCHTY IPEJL’ ABICHHS 00BUHYBAYCHHs I MOJKE, TAKMM YMHOM, OpaTH y4acTb y CIpaBi Ha CTa-
Aii 10CYI0BOTO PO3CIIiAyBaHHs, i HA yCIX CyIOBUX CTalisX KPAMIHAIBHOTO MPOLECY, BKIKOYAI0UH
CTa/Iit0 BUKOHAHHSI BUPOKY.

Bsarajii, 3aKOHHICTh 1 OOIPYHTOBAHICTE CYIOBOIO PINICHHS, IMBUAKICTH POSIISLY KPHUMi-
HAJIBHOI CIIPABY 3HAYHOIO MipOIO 3aJIeKaTh Bifl IOBHOTH ii IMiATOTOBKH A0 CYZOBOTO POBIIISIAY. Cuin
M AKPECIUTH, IO MiATOTOBKA CIPAB JI0 CYIOBOTO PO3MIIALY — BaKJIMBA CAMOCTIHHA CTalis KpUMi-
HAJILHOTO TPOLIECY, METOIO SIKOT € 3a0e3MeUeHHs IPABHILHOTO i CBOEYACHOTO BUPILICHHS KPHMi-
HANBHUX CrpaB. ITiAroToBKa KOKHOT KPHMIHATBHOI CIIPABU 0 PO3IISANY B CYAOBOMY 3aCifaHH,
HE3aJICXKHO BiJl ii CKIIAAHOCTI, € 060B’S3KOBOIO i OBUHHA OyTH NPOBE/CHA B CTPOKH, NepeabadeHi
KIIK VYkpainu. Tomy 70 mojiadi mo30By aJIBOKaT BUKOHYE 3HAYHY 1 CKJIaIHY JOMPOIECYalTbHY PO-
00Ty i3 BUBUCHHS MaTepialliB CIPaBU Ta HAITUCAHHIO 3asIBU.

[linroroBka 3axucTy B CYJOBOMY 3acCiJaHHI — IPOLIEC TBOPUMIA 1 3aJIEXKUTh Bijl Oararbox oOcTa-
BUH, Y TOMY YHCJI BiJI OCOOMCTOCTI a/IBOKATA, XapaKTepy KpUMIHAIBHOI CIIpaBH, BiJl y4acTi aJlBOKara Ha
TONEPE/IHBOMY PO3CII/YBaHHI i T. 1. OZHaK y BCIX BUITaKkax poboTa aBoKara 3 MiArOTOBKH 0 MpoLie-
Cy BKJIIOYAE: BUBYCHHS MaTepialliB CIIPABH; CK/IAJaHHs a/[BOKATCHKOIO «IIPOBADKCHHSY; CIIUIKYBAHHS 3
TiACYAHAM 110 CYZIOBOTO 3aCi/laHHsl; ronepeane GpopMyBaHHs (HaKTHIHOI Ta IPaBOBOi MO3MLLT y Crpasi;
IIATOTOBKY ITMCBMOBHX KJIONOTaHb; BUTPEOYBAHHS Ta OTPUMAHHS HOBHX JIOKa3iB; ITIATOTOBKY aJbTCpHa-
THBHUX BHCHOBKIB (haxiBLIiB; PO3POOKY TAKTUKH BEACHHS 3aXHCTY B CY0BOMY 3aCillaHHi 1 T. IH.

BuBuenHs MatepiaiB CpaBy 1a€ MOXKIIMBICTb a/IBOKATy BU3HAYUTHUCS Y HpaBOBlH pUpoai
I030BY, HOTO €JIEMEHTAaX 1 HAsIBHOCTI HEOOXiTHHX ITiZCTaB IS peai3amii mpaBa Ha Mpel sBICHHS
MM030BY, HAMITHTH CKJIaJl CTOPiH Ta IHIIUX OCi0, SKi Bi3bMYTh Yy4acTh B CIPaBi, Ta 1HIIUX ydac-
HUKIB NPOIIECY; BUSHAYUTH MPEIMET JOKAa3yBaHHS 1 JOKa3W JUIsl iX MigTBEpKeHHS, 310paTth iX i
MOJaTy CYJOBI 3 MO30BHOIO 3asBO0 [6, c. 390]. Hani 3 NpUHHATTAM MO30BHOI 3aiBM BUHUKAIOTh
MpoleCcyalbHi MPABOBITHOCHHY, Y SKUX Oepe ydacTh aJIBOKAT, KOTpUi HaOyBae NpaB i 000B’SI3KiB
IPOLIECYANTBEHOTO MPEICTAaBHHUKA.

Posran ta BI/IpiIHeHHSI KPUMIHAIILHOI CIPABH € OCHOBHOIO, LICHTPATILHOIO CTAIEI0 KPH-
MiHasbHOrO mpouecy. Ha wiii crazii po3BUTKY KpUMiHAIBHOI NPOLECYaIbHOI AisUIBHOCTI Cy/1 BU-
KOHY€ 3aBJAHHS KPUMIHAJILHOIO CYJIOYMHCTBA, IO OylIM NOCTaBICHI Mepe] HUM 1 NOIATaioTh B
OXOPOHI NpaB 1 3aKOHHUX iHTEpEeCiB (PI3MUHMX, IOPUANIHUX OCi0, AEPKaBH IIISIXOM BCEOITHOTO
pO3MIIsALY Ta BUPILICHHS IIMBUILHUX CIPaB Y MOBHIN BINOBITHOCTI 3 YUHHUM 3aKOHOaBCTBOM.

VY mpu3HavYeHHH I CYIOBOIO PO3IIISAY Yac TOJMIOBYIOUHH BiIKPHBAE CYHOBE 3aciTaHHS i
OTOJIONIYE TIPO PO3TIISA] BIAMOBIIHOTO KPUMIHAIBHOTO MPOBAHKEHHS. BiAmosiaHo 10 4. 2 cT. 347
KIIK Vkpainu cynoBuid po3risii MOYMHAETHCS 3 OTOJOLIEHHS MPOKYPOPOM KOPOTKOTO BHKIIATY
OOBHHYBAJILHOTO aKTa, SKLIO YYaCHUKH CYJIOBOTO MPOBA/KCHHS HE 3asBHJIM KJIOMOTAHHS IPO
OTOJIONICHHSI OOBHHYBAILHOTO aKTa B MMOBHOMY 00cCs31 [2]. AJBOKAT MOBHHEH MAaTH 3a IIPABHIIO
000B’SI3KOBY y4acTh Yy PO3IJVIsilIi CIIpaBh. AJKe Ha Il cTallii po3B’sA3y€e€ThCsl HU3KA KapIUHAIBLHIX
MUTaHb, OB’ I3aHMX 13 MOJABIIOK IEPCIIEKTUBOIO CIIPAaBU. Y4acTh Ha 1[Il CTalii 1a€ 3aXUCHUKOBI
3MOTY OILIIHUTH PIBEHB MiATOTOBKH CY/I[i, OKpeMi 00CTaBUHH Ta AETali, IO JAIOTh MiCTaBy 3pO-
OWTH BUCHOBKH 1 II0JI0 TIO3HIIIi OOBUHYBauCHHS, yUacTh SKOTO Y TIONIEPEIHBOMY CITyXaHHI CIIPaBU
€ 000B’3KOBOIO.
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Bupinrytoun nuTaHHs mpo 00Csr JOKa3iB, CyA MOXE JONUTATH HiACyAHoro. OTxe, 3axuc-
HUK [IOBUHCH y3TOJUTH 3 HUM CBOKO [O3ULIIO OO JOCIIPKEHHS TOTO YH iHIIOrO foka3sy. OfHuM
13 TOIOBHUX TYT € MUTAHHS, Y BU3HAE ceOe MMi3aXuCHUN BUHYBAaTUM Y IHKPAMIHOBAaHOMY HOMY
3104MHi [ 7]. SIKII0 cTOpOHA HAMOMISATae Ha JOCIIIKSHH] IEBHUX JIOKa3iB, Cy/I HE BIPaBi Bi/IMOBUTH
y IOCII/PKEHH], SKIIO 1l T0Ka3W € HATICKHUMH 1 JOIYCTUMHUMHU.

Crin 3ayBaxkuTH, 1o BianoBimHo J0 cT. 349 KIIK VYkpainu rojoByroumii 3’COBy€E TyMKY
YYACHHKIB Cy/J0BOTO MPOBAKEHHSI IIPO Te, SIKi J0Ka3K MOTPIOHO JOCITIANTH, Ta PO NOPSJOK iX
JocmipkeHHs. Jlokasu 31 CTOpOHU 06BI/IHyBa‘leHH$[ JOCTIKYIOTECS B MEPIIY 9epry, a 3i CTOpo-
HU 3aXHCTY — B JApyry. O6csr fokasis, siki Oy1yTb JOCIIIPKYBATUCS, Ta MOPSAOK X JOCIIUKCHHS
BH3HAYAIOTHCS YXBAJIOKO Cyy, 1 B pa3i HEOOXiqHOCTI MOXKYTh OyTH 3MiHeHi. [lin gac 3nificHeHHS
CTEIIaTbHOTO CYIOBOTO TIPOBAJKEHHS JIOCTIDKYIOTBCS BCi HajaHi tokas3u [2]. [Ipu mocmimkeHHi
JIOKa31B YMMaJIo 3aJIeKUTh BiJl aJJBOKaTa. AJKe BIICYTHICTh 3aXMCHUKA B CUTYaIlil, KO TOTPiOHO
YiTKO OQUUTH MPABOBY MEPCICKTUBY CIIPABU, BUSHAYUTHUCS, SIKi JOKA3U BAPTO TOCIIKYBATH, a sIKi
Hi, MOXX€ MaTH JUIS IMiJICYTHOTO TSDKKI Hacni;:u(n T0My, X04a MPOIeCyaTbHII 3aKOH TaKOT BUMOTH
1 HEe CTaBUTh, OaKaHO, 00 y KOXKHIH KpI/IMlHaJILHII/I crpasi OpaB y4acTb aBOKAr.

OIlHaK 3a Oy/b-sKOT yMOBH MOTpiOHE Hancepnosmme CTaBJICHHS 3aXUCHHUKA /10 BUBYCHHS
MarepialiB CIpaBu 3 TUM, OO BiH OyB rOTOBHH 10 BU3HAYCHHA OOCATY HOKa3iB, WO Mijylsira-
I0Tb JI0CII/PKCHHIO, 1 Mir apryMeHTOBAHO BHCJIOBHTH CBOIO XYMKY 3 IIbOT0 mpuBozy [7]. Omxke, Ha
il cTanii ciyXaHHs CpaBW HAWITPUHIIUIIOBIIIMM MOMEHTOM € BHUPIIICHHS MUTAHHS PO obesT
JIOKa3iB, 110 MiJIATAaI0Th JTOCHIPKEHHIO, Ta MOPSAAOK iX JociimpkeHHs. OcoOnuBy yBary IboMy
NMTaHHIO MPUALISE i 3aXUCHUK. baxkaHo, 11106 y Hboro 6yJ10 3a3aasieriab miAroToBIeHO NMCbMOBE
KJIONIOTAHHSI [P0 T, sIKi came JI0Ka3sH 1 B sKOMy 00cs31 IOTPiOHO I[OCJII,Z[)KYBaTI/I

BI/IpIHIaJ'H)HI/IM € 3aXMCHA IPOMOBA aJIBOKATa B KPUMIHAIIBHIH CIIpaBi B Cy/Ii Mepioi iHCTaH-
uil. B crierianbHiii jiteparypi 3a3Ha4a€THCS, 110 3aXKCHA IPOMOBA € IPOMOBOIO B CY/IOBUX Jicba-
Tax, B sKil 3 TOUKH 30py 3aXHCTY IJACYAHOTO AA€ThCS AHAIII3 I0Ka3iB, BUKJIAAAI0ThCS MIPKYBaHHSI
o cyTi OOBUHYBaueHHsI, KBati(ikailii 3I04MHY, IPOIO3UIIiT PO Mipy MOKapaHHs, 1HIII MATAHHS,
SIK1 MalOTh 3HAYEHHSI JUI IPABUIIBHOTO BUPIIICHHS CIIPaBH.

BucTynaoun i3 3aXUCHO0 IPOMOBOIO B CY/Ii, aABOKAT, EPEyCiM, IOBHHEH BUCBITIIUTH Ie-
pendadeHi KpUMiHATbHUM IPOLECYaTbHIM 3aKOHOM OOCTAaBHHH, yCTAHOBIICHHS SIKHX HEOOXiIHO
JUISL BUPILICHHS KPUMIHAJIbHO] CIIPABH, & TAKOXK JUISl IPUHHATTS HPOLECYalIbHUX MPO(iNTaKTHIHIX
3ax0JliB y CITpaBi.

Cuin 3ayBaXkHTH, IO I CYKYIHICTh OOCTaBUH, YCTAHOBJICHHS SKHX HEOOXiIHE [UIs Tpa-
BHJIHOTO BHpIIIeHHs cripau, nepenbadena KIIK Ykpainn, ne 3asHaqaeThes, 110 NPH OIS
KPUMIHAJIBHOI CIIPaBH MIUIraloTh JOKa3yBAaHHIO MOAIS 3/I04MHY (4Yac, micue, cnocié ta iHumi
00CTaBHHN BUMHCHHS 37104HMHY); BUHHICTb IiCYIHOTO y BUMHEHHI 3/I0YMHY | MOTUBH 3II04KHY;
00CTaBMHY, 11O BIUIMBAIOTH HA CTYIHb i XapaKTep BiANOBIAANBLHOCTI MACYAHOTO, & TAKOXK IHII
00CTaBMHH, 110 XapaKTePU3yI0Th 0COOY MiZCYHOIO TOLLO.

[To cyri, anamni3 i omiHka 310paHUX y crpaBi I0Ka3iB CKIIAlA€E, K IPABHIO, OCHOBHY YacTH-
HY 3aXMCHOI IPOMOBHU. AHaJII3yI0uM W OL[IHIOIOUM MPOLECYyalbHi J0Ka3u, 3aXUCHUK OOIPYHTOBYE
HUMH CBOI MIpKyBaHHS TIPO T€, YOMY Ti UM 1HIII JIOKa3W BiH BBaXXa€ JOCTOBIPHUMM, a 1HIII — Hi;
YOMY Ti UM iHII JOKA3W € CYMHIBHUMH, CyTIEPECUIHBHMHU.

o cTocyeThes 3aKIFOYHOT YACTHHU 3aXUCHOI IPOMOBH, TO BOHA € 000B’I3KOBOIO B KOXKH1H
CyZoBiil IpoMOBi. 3aXMCHUK IIOBUHEH IE€PEKOHINBO C()OPMY/IIOBATH BUCHOBKH, 1100 Cymy CTajo
OYEBUIHUM, III0 BUNIPABIAHHS B IIbOMY BHITAIKY — € AMHUH MIPaBIIBHU IUIAX TpaBocynas. Viners-
csl IIPO Te, 00 NepeKOHATH He JIUIIIE CY/JIIB, ajie i yCiX MPUCYTHIX y 3aji 3acijanHs. ToMmy 3 I[bOro
BUILTUBAE, [0 3aKJIF0YHA YACTHHA IIPOMOBH € BUPIIIATBHOO JJIs YYACTi aJIBOKATa B MPOLIECI.

L{ikaBo 3ayBaXXnTH, L0 aJBOKAT SK NPE/ICTABHAK norepninoro LMBLILHOTO [03MBAYa i LA-
BUIBHOTO BI/IIOBiZla4a Ma€ [PaBo OCKAPXKHUTH BUPOK B aNeiIsUiiHOMY TOPSIKY TIIBKH 33 3T0J0K0
CBOTO JIOBIPUTEIIS], @ TAKOXK OpaTH y4acTh y PO3IISAL CIIPAaBH Cy/OM aleysLiiHOT IHCTaHL] 1 1aBa-
TU TaM MOSICHCHHSI, MIATPUMYIOUH CBOK CKapry 4Yd CKapry CBOTO JOBIPHTEIIS, 1 3allepedyrodn 3a
HasBHOCTI MIICTaB MIPOTHU IIOJAHHS IIPOKypopa i cKapr IHIINX YYaCHUKIB MIPOIIECY.

Kpim 1mporo, agBokat He MOXke OyTH TIOMMUTAHUH SK CBIJIOK PO OOCTABHMHH, SIKi CTAIH HOMY
BiJIOMi y 3B’SI3Ky 3 BUKOHAaHHSM HUM OOOB’SI3KiB MPEICTABHUKA MOTEPIILIIOr0, IIUBIILHOTO MMO3H-
Bayva 1 UBLIBHOTO BijMoBiga4a. Tak, YWHHE 3aKOHOIABCTBO Iepeidadae HU3Ky 00CTaBHH, IO BH-
KIIFOYAI0Th y4acThb a/IBOKaTa y CIPaBi, SIK NPEICTABHAKA 3a3HAYCHNX yYAaCHHUKIB NPOLECY: AKLIO
BiH OpaB y4acTh y Iill cripaBi sik ciiramii abo ocoba, 110 3/iiCHIOBaNA Ti3HAHHS, TIPOKYPOP, IPO-
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MaJCbKHii 00BHHYBa4, Cy[/id, CEKpeTap CYIOBOTO 3acilaHHs, eKCIepT, CIEIIalliCT, 3aXUCHHUK, YH
JIOTIUTYBABCSI 200 TIJUISATaB JIOMHUTY SIK CBIJIOK.

BucnoBku. TakuM YWHOM, MiJCYMOBYIOUM BHINE3a3HAYCHE, MOKHA CTBEPKYBATH, IO
POTb aJIBOKATA € BUPIMIAIBLHOO MTPpH 3a0€3TIeYCHHI IIPaBa Ha 3aXKCT Bijl 0OBUHYBa4YCHHS Ta HaJlaH-
Hsl TIPABOBOI JIOTMIOMOTH IIPU BUPIIICHHI CIIPaB y CylaxX Ta IHIIUX JCPKABHUX OpraHax YKpaiHu,
B TOMY YHUCIi B cyai mepmoi iHcraHiii. OTprMaHHS KOKHOO JIIOMMHOIO TPABOBOI JTOTIOMOTH €
BaXJIMBO IIHHICTIO B KOXKHOMY JIEMOKPATHYHOMY CYCIiIbCTBI. Ha cbOTO/IHI FOpUMYHA TOTTOMOTa
(bakTHIHO HAOyBa€ CTaTyCy OCOOIUBOIO COLIAILHOTO MIPABOBOTO Oara.

3nilficHeHHs aBOKaTOM (DYHKIIIT 3aXHCTY € BaXKIIMBOIO TapaHTI€ro 1 JOPMOIO peaizaiii KoH-
CTHUTYIIITHOTO TIpaBa KO)KHOTO Ha MPABOBY JIOIIOMOTY, SIKE, B CBOIO UEPry, € OJHHUM i3 €IEMCHTIB
rpaBa JIOCTYIy J0 mpaBocyms. [Ipu oMy 0coOMMBOTO 3HAYCHHS HaOyBae 3a0e3MeveHHs KBali-
(bikoBaHOT MPABOBOT OMIOMOTH, 1[0 CTA€ MOXKIMBUM 3aBASKH HAJAHHS 1T caMe aJBOKaTaMu. 3BiJicH
y4acTh a/IBOKATa B Cy/Il MEPIIOT IHCTAHIIIT € BAYKIIMBOIO Ta BUPIMIATLHOO /I 3a0€311eUeHHSI HaIiii-
HOTO 3aXHUCTy OOBHHYBA4YCHOTO.
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