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«KPUMIHAJIBHE ITIPABO» TA «KPUMIHAJIBHUM 3AKOH»:
CIHIBBIJHOINEHHSA ITOHATD Y KOHTEKCTI ®OPMYBAHHSA
HOBOI METOJIOJIOT'TI HAYKOBUX MOINYKAHb

VY crarTi 00IpyHTOBYETBCA AOLUIBHICTh PO3MEXKYBaHHS KaTeropiii «kkpuMiHajIbHE
MPaBoO» Ta «KPUMIHAJIBHAN 3aKOHY, 110 B MOAAIBIIOMY AACTh 3MOTY BHUBECTH METO-
JIOJIOTII0 Cy9acHO! KpUMiHAJIBFHO-IIPABOBOI HAYKH Ha MPHHIIUIIOBO HOBUII piBEHB ITi-
3HAHHSI Ta C(OKYCYBaTH yBary Ha HU3Ll 0a30BHX KPUMIHAIbHO-TIPABOBHX HpPOOIEM,
30KpeMa I10-HOBOMY HOIVISIHYTH Ha €()eKTHBHICTb KPUMiHAIbHO-TIPABOBOIO BILIMBY
Ta KOMIIapaTHBICTChKI KPHMIHAIILHO-TIPABOBI JOCIIJUKCHHS.

Kniouogi cnosa: kpuminanvhe npaso, KpUMIHATbHUL 3AKOH, KPUMIHO2EHHICMb
KPUMIHATIHO20 3AKOHY, NPOBOKAMUEHA PONb KDUMIHALHO20 3aKOHY, (YHKYIT Kpumi-
HANbHO20 NPasd, NPUHYUNU KPUMIHATLHO20 NPAsd.

B crarse 000CHOBBIBAETCS 11EIECOOOPA3HOCTh Pa3TpaHUICHHS TOHSITHI «YTrOJI0B-
HOE TIPaBO» M «YTOJIOBHBIN 3aKOH», Y4TO B JaJIbHEHIIIEM JacT BO3MOXHOCTH BBIBECTH
METOIOJIOTHIO COBPEMEHHOM YTOJIOBHO-NPABOBOW HAyKH Ha NMPUHLMIUATBLHO HOBBII
YPOBEHb MO3HAHUS U COKYCHPOBATH BHUMAHUE Ha psiie 6a30BBIX yrOJIOBHO-IIPaBO-
BBIX TIPOOJIEM, B YaCTHOCTH IMO-HOBOMY B3IJISIHYTh Ha 3()()EeKTUBHOCTh YTOJIOBHO-TIpa-
BOBOT'O BO3JICHCTBHS W KOMITAPaTHBHCTCKHUE YTOJIOBHO-TIPABOBBIE HCCIIEIOBAHUS.

Knroueswie cnosa: y2onosnoe npago, y2ono61blil 3aK0H, KPUMUHOLEHHOCTb Y20-
JIOBHO20 3AKOHA, NPOBOKAMUBHAS POTb Y2ON0GHO20 3AKOHA, (YHKYUU Y2ON06HO2O
npasa, NPUHYUNsl Y20108H020 NPAsd.

Article deals with proving the necessity of distinguishing the notions “criminal
law” and “criminal act”, which later enables to lead the methodology of contempo-
rary criminal law science to an essentially new level of comprehension and focus
attention on a series of basic criminal law problems, namely to have a fresh look at
the criminal law influence efficiency and comparative criminal law research.

Key words: criminal law, criminal act, crime level of criminal act, provocative
role of criminal act, criminal law functions, criminal law principles.

Beryn. [lpo6remarnka CriiBBiHOLICHHS TpaBa i 3aKOHY Mae BaK/THBE SHAYCHHS HE JIAIIC
B TCOpii Jep:KaBy Ta NpaBa, a i Ha Tajly3eBOMY piBHi. AJuke BiJ popMmary ii BupilieHHs Garato B
YOMY 3QJICXKUTH SIKICTh HAYKOBHX MOIIYKaHb Y KPUMiHAIbHO-TIPABOBIIi IIOLIMHI.

SIKIIO K OXapaKTepU3yBaTH CHTYAIIO 3 TOYKH 30pY HAasSBHUX IMPOOIEM ChOTOACHHS, TO MA€E
pariro B.A. HaBpo1bKkuii y TOMy, 110 ITaHIBHA OiJIBINICTh OMYOJIIKOBaHUX 13 KPUMIHAIBHOTO MpaBa
HAyKOBHX IPallb HAIKCAHA 3 MO3UTUBICTCHKUX IMO3MIIIH, BOHU MOJISATAIOTh MEPEBAKHO B KOMEH-
TyBaHHI YMHHOTO 3aKOHOJABCTBA Ta HE3YHCJICHHUX IPOMO3UINSIX MO0 3MiH, JOMOBHEHb, YTOU-
HEHb THX M 1HIHUX cTareil KpuMinampHOTO Konekey Ykpainu. BogHodac Maiike He aHAI3YIOThCS
KOHIICTITYaJIbHI KPUMIHAIILHO-TIPABOBI ITOJIOKEHHS, TIPOJIOBKYETHCS 0araTto CXOJIaCTUIHUX CIIOPIiB
i yac BUPIMICHHS YACTKOBHX ACTIEKTIB, sIKi CTOCYIOTHCS 3TIOUYMHHOCTI i KapaHOCTI1, JOCTITHUKH
MOBCSIKYAC HATPAIUIAIOTh Ha HEBUPILIeH] 3aranbHi nutanHs [ 1, c. 20].

VY nonepeaHix HAIMX MyOiKaIisaX TaKoK HAroJOoIIyBajocs, IO «...Ha (OHI MOCTIIHOTO
301JIbIIEHHS KIJIBKOCTI HayKOBUX IMyOIIKaIlil i3 KPUMIHAIBHOTO IpaBa CIIOCTEPIraeThCs BIACYT-
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HICTb Cy4aCHOI MapaJurMu KpUMiHAJIBHO-NIPABOBOI HAayKH, BTpata ii (HinocodchKoro miaArpyHTs,
ITOBEPXOBICTh 1 OE3CUCTEMHICTh HAYKOBUX MONIYKAHb, ITAHYBAHHS B HUX IOPUAMIHOTO MO3HUTHBI3-
MYy, METOJIOJIOTIYHA HEBU3HAYCHICTRY [2, C. 88].

IMocTtanoBka 3aBnanus. CaMe TOMy B Meax 3asBiieHOi myOmikamii Oyze oOrpyHTOBaHO
JOIUTBHICTh PO3MEIKYBAHHS MTOHATh «KPUMIHAIBHE MIPABO» Ta «KPUMIHAIBHHUN 3aKOHY, IO B T0-
JAIBIIOMY acTh 3MOTY BHBECTH METOOJIOTIIO0 CY9acHOI KPUMiHAIBHO-ITPABOBOI HAYKU Ha MPUH-
[IMTIOBO HOBHH PIBEHB Mi3HAHHS Ta C(HOKYCYBATH yBary Ha HU3I 0a30BMX KPUMiHAIBHO-TTPABOBUX
npoOseM, SIKi IPOOBKYIOTh 3aIHIIATHCS 0€3 HAJIeKHOTO PO3IIISIY.

Pe3ynbTatn mocaimxkenns. TpuBamuil dac BITYM3HSIHA KPUMIHAJIBHO-TIPABOBA JOKTPHUHA
CTOSUTA Ha TIO3MIIISX FOPUIAMYHOTO IMO3UTHBI3MY Y cdepi IpaBopo3yMiHHs. BifbImicTh crieniaricTiB
O3 KPUMiHAJIBHE TIPABO SIK CHCTEMY KPHUMIHATBHO-TIPABOBUX HOPM.

Sk 1e He mapanoKcanbHO, POTE MiJXOAM 10 BU3HAYCHHS KPUMIHAILHOTO MIpaBa 3a OCTaH-
Hi JECATUIITTA MPAKTUYHO HE 3MIHHIIUCS, OCHOBHUN MacHB iCHYIOUMX Ae(iHIii KpUMiHATBHOTO
npaBa 0OMEKEHU MmapaMeTpaMu KPUMIHAIBLHOTO 3aKOHOAaBCTBA [3, ¢. 33].

OjiHaK SKIO BUXOJUTH 3 TOTO, IO TPABO M 3aKOH X04a O YMMOCH PI3HATHCS, TO JIOT1YHO
MOCTa€ BUCHOBOK, IO TaKi BU3HAYCHHS KPUMIHAJIBHOTO MpaBa HE MOBHOIO MIpOI0 PO3KPUBAIOTH
Woro 3Mict [4, c. 50].

[IpaBo 3HaYHO MIUPIIE 32 KOJIOM OXOIUTFOBAHMX SIBHII] Ta OArariie 3a 3MiCTOM, HiXK 3aKOH SIK
(dhopmainbHe xepeno npaea. Lle Oymno moMiueHo 1me 6arato CTONITh TOMY.

3o0kpema, OJIuH 13 HalO1IbII YHIBEpCAIbHUX MUCIUTENIB B icTopii Apictorens (384-322 pp.
IO H. €.), BUCTYIIAlOu! MPOTH 3BEICHHS BCHOTO MpaBa 0 IpaBa BOJICYCTAHOBICHOTO (YMOBHOTO
mpaBa), il OCTAaHHIM PO3YMiB yce€ Te, IO B MOAAIBIIOMY CIOBOBXKHTKY CTaJIO ITO3HAYATUCS SK
O3UTUBHE (IIMCAHE | HEelKCaHe) npaso [5, c. 346]

L. Kant po3pi3HsB y npasi TpH KaTeropii: MpUpoAHe MPpaBo, L0 MA€ CBOIM JDPKEPEIIOM Ca-
MOOYEBU/IHI ANPiOPHI IPHHLMIN; TIO3UTUBHE NPABO, JUKEPEIIOM SIKOTO € BOJIS 3aKOHOAABLIS; CIIpa-
BEJUTMBICTh — JIOMAraHHs, HE NependayeHe 3aKOHOM, TOMy He 3abesmeuyBaHe mpumycoM. Ilpu-
POZIHE MPaBO BiH PO3MNIAJAB K MOPAIbHUH i7€al, 10 iICHY€E HaJ TO3UTUBHUM IPAaBOM (3aKOHOM)
[6, c. 431-432].

Konnernmii qudepenmiarnii mpasa i 3akoHy g0TpuMyBaBcs i I I'erenb. 3aKOHOIABCTBO, Ha
HOro TyMKY, MO>KE CIIOTBOPUTH 3MICT mpaBa. Te, 1o € 3aK0HOM, MO)Ke OyTH BiJIMIHHUM BiJ[ TOTO,
o € pasom [7, c. 250].

CriemiayicTé# KOHCTaTyIOTh, 10 B YMOBaX MOCTKIACHYHOI PalliOHAIBHOCTI, sIKa XapaKTepH-
3y€ OCOOJIMBOCTI PO3BUTKY HAayKH Ha Cy4aCHOMY €Talli, IIPUHIIMIIOBO 3MIHIOETHCS CTABJICHHS [0
HayKoBOTO Mi3HaHHA. CTOCOBHO IPpaBoBOi chepy Iie 03HAYAE CYTTEBE POLIMPCHHS MPEIMETHOTO,
MDKIIPEIMETHOTO Ta METAIPEIMETHOTO TOJS TOCIiIKEeHb, ()OPMYBaHHS MPUHIUIOBO HOBOI, He-
TPaIHULIAHOI U PaBO3HABCTBA HAYKOBOI MPOOIEMATHKH, IIPOHUKHEHHS B IOPUCIIPYICHINIO Te-
OpPETHYHHUX TPOOJIEM I METOMOJNIOTIYHHX TTIXO/IB, PO3POOJICHHUX B 1HIIUX I'yMaHITAPHUX HayKax
[8, c. 233—-234]. Huska npobnem B3a€MO3B 13Ky IIpaBa i3 CyMDKHUMM CyCHIIBHUMHU SIBUILAMH, SIKi
TPaIHULIAHO BUBYAIKCS B COLianbHil (inocodii, comionorii i KyIbTypoorii, IOCTYIIOBO BXOISAThH
y TpenMeT ropuctpyaeHii. OJHOYacHO IMOCIITIOETHCS BIUTMB TYMaHITapHOI METOONOTIT Ha Tpa-
BOBI fociimKkeHHs. [1i BIITMBOM JIHIBICTHYHOTO i aHTPOIOJIOTIYHOTO IIOBOPOTY B TyMaHITapHUX
HayKax OCHOBHA yBara BUCHUX IPHUIUISIETHCS BUBICHHIO TPOOIEMH B3a€MOBILIUBY [1paBa i JIIOIHU-
HU (CYCIUIBCTBO BCE OLTBIIE CTAIO CIPUAMATHCS JIHIIC SIK CYKYITHICTE OKPEMHX OCOOMCTOCTEH).
[IpaBo cTayo BUBYATUCS HE CTUIBKH 3 TOYKH 30py HOTO €TAJIOHHOT POJli, CKUTBKHM B KOHTEKCTI 3Ha-
YeHHS A1 JOPMYBAHHS ITPABOMIPHOI MOBEAIHKY JIOAWHH, IPOTE HE B aOCOMIOTI, a JIUIIE B PO3Y-
MiHHI KOHKpETHOTo cy0’ekTa [8, c. 234]; HopMaTuBHE MPaBO — 3aKOHOJABCTBO BCE Oiiblie CTano
cnpuimarucs e sk mig [9, c. 26-35].

[Hakme Kaxy«H, Ha Mepe/Hiil IIaH y METONOJOTi Cy4aCHOI IOPUCIIPYACHIIT BIICBHEHO BH-
XOJIUTh aKCIONOrTYHNM (LIHHICHNUI) MIAX1A, SIKUH SBIsE COOOKO 3arajbHy CTPAaTerito JOCIIUKCHHS,
10 BH3HAYAE POIVIA MPpaBa KPi3h MPU3MY HOTO BIAMOBITHOCTI NEBHUM LIHHOCTSIM, IO MOXYTh
3a0e3IeuyBaTuch MpaBoM i OyTH foro ocHoBoo [10, ¢. 8]. 3riHO 13 UM MiIXO0AO0M IIHHOCTI — I1e
CTPYKTypHa IepIiIoocHoBa npasa [11, c. 86].

Otxe, MOXHA 3pOOUTH MONEPEAHiil BUCHOBOK IPO Te, IO KOHLENT «IPaBO» B CyYaCHOMY
FOPUANIHOMY JHCKYPCI € 0araTOBUMIPHUAM Ta HE 00MEKY€EThCsI By3bKUMH HOPMAaTUBHUMH PAMKaMU.

Ha 11e BKa3yroTh Tako» OCHOBHI MOJIeJTi TIPaBOPO3yMiHHSI (COIIOJIOTIYHA, FOCHATYPaJIiCTHY-
Ha, IHTErpaTuBHA, MIOCTMOJICPHICTCHKA) [8, ¢. 236-237].
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He Bnarounceh n0 abcontoTu3anii nepesar i HeIoMiKiB KOKHOT 3 BUILIEHABEICHUX MOJIEIICH,
JIHIIE 323HAaYMMO, III0 MU B JKOJHOMY pa3i He MPOTUCTABIIEMO MPaBO i 3aK0H, a pajlie KOHCTaTye-
MO iX IyanpHy npupoay. Y cBoro uepry C. MakCHUMOB BipHO MiJKPECIIOE: «...BU3HAHHS IyadbHOI
MIPUPOIN MTPpaBa HE € BU3HAHHAM JTyali3My IpaBa, TOOTO iCHYBAaHHS ABOX CAMOCTIHHHX peallbHOC-
Tel (MPUPOTHOTO i TOBUTUBHOTO TPaBa), a SABJs€ cOO0K BU3HAHHS JIBOX BUMIPIB €UHOTO (eHO-
MeHa mpasay [12, ¢. 245].

Ines p03p13HeHH51 1paBa ii 3aKOHy 3HAMIILIA I ATPUMKY HE JIMIIC B HAYKOBOMY cepenom/mn
a ¥l y mpaB03acTOCOBYIi MisSUTFHOCTI BUIIUX CYIOBHUX HAI[IOHAFHIX 1 HATHAIIIOHATBHUX 1HCTAHITIH.

3okpeMa, 3 a63. 1 mm. 4.1 1. 4 MOTUBYBaJIbHOT YaCTHHU PirmeHHs KOHCTI/ITyHII/IHOFO Cyny
YKpaiHu B CIpaBi 3a KOHCTHTYLiiHMM nofanHsM Bepxosroro Cyny YkpaiHu 1070 Bianosin-
Hocti Konctutymii YkpaiHum (KOHCTHTYLIHHOCTI) MONOXKeHb CT. 69 KpuMiHambHOTO KOAEKCY
VYkpainu (crpaBa npo MpU3HAYEHHS CyAOM OUIbLI M’SIKOrO mokapaHHs) Bia 2 nuctonazaa 2004 p.
Ne 15-pn/2004 BOauaeThcs, IO «...NPAaBO He 0OMEXKYETHCS JINIIIE 3aKOHOJABCTBOM SIK O,Z[HieIO 3
iioro (opm, a BKIIOYA€E i 1HII COLIANbHI PEry/ISTOPH, 30KpeMa HOPMH MOpaJl, TpajiuLii, 3Br4ai
TOLLO, SIKi JICTITUMOBAHI CYCIIUIBCTBOM 1 3yMOBIICHI ICTOpI/I‘IHO JOCSTHYTHM KYJIBTYPHUM plBHeM
cycminbeTsa <...> Take po3yMiHHs paBa He Ja€ MiJICTaB U HOro OTOTOXHEHHS 13 3aKOHOM, SKHii
1HOIII MOXeE 6ym 1 HecripaBeamuBuM» [13].

Kpim Toro, cBOEpiTHIM TPEHIOM Y IisIIBHOCTI €BPONEHCHKOro Cyy 3 MpaB JIOAWHU SK OfI-
Hi€1 3 OCHOBHUX MIKHAPOJIHUX MPAaBO3aXUCHUX THCTUTYIIIN 3aralbHOEBPOIICHCHKOT CHCTEMH 3aXH-
CTy IIpaB JIIOMHU € YiTKa MO3HUIIiS 3 PO3PI3HEHHS aCMEKTiB MpaBa sIK 3arajbHOJIOICHKOT IIHHOCTI
Ta OIlIHKA MEBHUX CHTYAIlil 13 TOUKHM 30py HAIllOHAJILHOTO 3aKOHOAABCTBA (MOBa HIie MPO SKICTh
HalllOHAIBHUX 3aKoHIB) [14, ¢. 203-212].

Le BuaHO HA MPUKIAl aHANI3Y OKPEMHUX KaTeropiil crpas, pO3IIIHYTHX €BPOMEHCHKAM
CY/IOM 13 IIPaB JIIOUHH.

Tak, y Pitrenni B cripagi «llepkBa beccapabcbkoi Mutpormonii Ta iHmi mpoti MosjioBr» Bij
13 rpynus 2001 p. €Bponeiicbkuii Cyq i3 IpaB JTIOAWHE HATOJIOCHUB HA TOMY, IIO MOHSTTS «BCTa-
HOBIICHE 3aKOHOM» Ta «BI/IOBIJHO 10 3aKOHY» B CT. CT. 8—11 KoHBeHLUii BUMAraroTh He TUIbKHU
TOTO, 100 OCKAp)KyBaHI 3aXO/M Malli MEBHY I1iACTaBy y BHYTPILIHbOMY IpaBi, a TAKOX SIKiCTh
TaKOro IIpaBa, sIke Mae OyTH HAJIC)KHUM YHHOM IOCTYITHHM i IepeadadyBaHuM 3a CBOEIO HIi€I0 Ta
c(hOpMYJILOBAHUM 13 HAJICKHOIO YITKICTIO, 1110 JIa€ MOXJIMBICTh 0CO0aM 3a MOTPeOr 3 HAJIGKHOIO
MIPABOBOIO JIOTIOMOI'OI0 PEryJIIOBaTH CBOIO MOBENIHKY [15, ¢. 396]. [Hakmie kaxydu, OOMeKeHHS
MIEBHOTO TIPaBa, HABITH KOJIM BOHO BiJIOYBA€THCS BIAMOBITHO J0 HAIIOHAIBHOTO 3aKOHOJIABCTBA,
MoOyKe OyTH BU3HAHO HETIPABOBUM, SIKIIIO BU3HAYEHI B 3aKOHI MiJICTaBH OOMEKEHHS BUKJIAICHO Ta-
KHM YHHOM, 110 11 1T030aBisie 0co0y MOKIIMBOCTI IPOTHO3YBATH CBOFO TOBEJIIHKY # nependadaTu
i1 Hacmigku [15, ¢. 396].

3i 3micty crnipaBu «Kpycnen nporu ®paniiii (PimenHs €Bporeiichkoro cyy 3 Mpas JIHOIHHA
Big 24 xBiTHA 1990 p.) BOa4aeThCs, MO CIOBOCHONYUYECHHS «3TiIHO 13 3aKOHOMY Tependadae MeBHY
SIKICTB TaKOTO 3aKOHY, BUMAararouH, o0 BiH OyB TOCTYIHHUI U 0COOH, OO BOHA MOIVIA Mepei0adnTH
HACJIIJIKK Or0 3aCTOCYBaHHS 70 Hei Ta 1100 3aK0H He CyTiepevrB MIPUHIIMITY BEPXOBEHCTBa Npasa [16].

[I{ono pitreHs €BpONENHCHKOro CyLy 3 MpaB JIFOJAWHU CTOCOBHO YKpaiHw, To y PimeHHi Bij
18 rpynust 2008 p. B cripaBi «HoBik mpotu YkpaiHm»y €Bponeiicbkuii ¢y i3 Mpas JIIOIUHN 3BEPHYB
yBary Ha BUMOTY SIKOCTi 3akoHY. Lle o3Havae, mo KoM HamioOHATRHUH 3aKOH Ieperdayae MOKIH-
BiCcTh M030aBJIEHHS CBOOO/IN, TO TAKUI 3aKOH Ma€ OyTH TOCTATHBO JOCTYITHHUM, 9iTKO C(HOPMYIIbO-
BaHHM 1 Iepea0davyBaHUM y CBOEMY 3aCTOCYBaHHI LIS TOTO, MO0 BUKIIOYHTH OYIb-SKUH PH3HK
cBaBuws [17].

SIk MU BKe 3a3HAYaIH, y HayIli KPUMIHAJIBHOTO TIpaBa ifes IMUPOKOro pO3yMiHHS MpaBa, Ha
JKaJlb, TIOKU 110 HAJIS)KHOTO BU3HAHHS TaK 1 HE OTpUMaIa.

MorkHa HaBECTH JIUIIIE JEKITbKa HOOAMHOKHX aBTOPCHKHX MO3HUIIIH, IO € TPAHCIICHACHTHHU-
MH CTOCOBHO HOPMAaTHBICTCHKOI MOJIENI IPAaBOPO3YMiHHS.

3okpema, B. ManblieB nepekoHaHUH, 1110 KpUMiHaJbHE NPaBO K COLiajbHE SBUIIE, Ha
BiIMiHY BiJl KPUMIHAJILHOTO 3aKOHOAABCTBA (JIMIIEC OJHOTO 3 €JIEMEHTIB MpeaMeTa KpHMiHalb-
HOTO TpaBa), He Moxe OyTH BH3HauYeHe 0e3 3B’$131<y 3 (pakropam, Kl HOro o0yMOBIIOKOTb, 63
BKa3iBKHM Ha HOTO coIiaibHe NPU3HAYCHHS I HA peanbHi pOPMH HOrO CYCHIIBHOTO iCHYBaHH
[4, c. 50]. IIponoBKyrO4H CBOi PO3MIPKOBYBaHHS, aBTOp JI0/1a€, 11O 11 9aC BU3HAYCHHS KPUMi-
HAJIBHOTO ITpaBa MOPSJI i3 MOCHIIAaHHSIM Ha HOPMATUBHUH OJIOK Tpeba 000B’SI3KOBO POOUTH BKa3iB-
Ky Ha Horo ¢yHKUii (3aBranHs) 1 npuHuunu [4, c. 50].
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M. Kay¢maH, TOroKyro4nuch i3 TUM, 10 KPUMiHAJIBHE NPABO — L€ COL{iaJIbHE SIBUIIE, SKE
3HAYHO LIMPIIE KPUMiHAJIBHOTO 3aKOHOJABCTBA, 10 PeabHUX (OpM HOro iCHyBaHHs, KpiM KPHMi-
HaJILHOTO 3aKOHY, BIJHOCHTD [IPABOCBIIOMICTb, IPABOTBOPYICTD i IPABO3acTOCYBaHH: [3, . 34].

1O. TlynoBouKiH muLIe IPo Te, 1O CYYaCHE PO3YMIHHS KpanHanLHoro TpaBa MOBHHHO Tie-
penbadary €AHICTb TPHOX HOr0 KOMIIOHEHTIB: aKCIOJIOTT4HOTO, IHCTUTYLIHHOTO i (yHKLIIOHAIBHO-
IO Ta BKIIIOYATH B ce0e KPUMIHAILHO-TIPABOBI i/1€T (HpI/IHI_II/IHI/I) KpI/IMlHaJ'II)HO MPaBOBiI HOPMH Ta
KpUMIHAIBHO- HpaBOBl BI,Z[HOCI/IHI/I [18, c. 157]. BinnoBimHO 70 IOTO, HA HOTO AYMKY, Y HAMO1IBII
3arajlbHOMy BHIVISLII KDHMIHAJIBHE [PaBO MOXe OyTH BU3HAYCHE TAKMM YHHOM: «...3aCHOBAHA HA
115X 3aKOHHOCTI, PIBHOCTI, BHHH, CIIPAaBSIMBOCTI Ta IyMaHi3My CHCTEMa IPABOBUX HOPM, IO
BH3HAYAIOTH 3IIOYMHHICTD 1 KAPaHiCTh CYCHUIFHO HEOS3MEUHUX HisiHb, a TAKOXK KPUMiHAIBHO-TIpa-
BOBHX BIJTHOCHH, SIKi BAHUKAIOTh Ha X OCHOBI» [18, ¢. 157].

3 oHOTrO OOKY, HaBEICHI BU3HAUCHHS 00’ €JJHY€ T€, 1110 BC1 BOHU MO3HULIOHYIOTh HETOTOXKHICTb
MIOHSThH «KPHMIHAJIBHE TIPABOY» Ta «KPUMIHAIBHUHN 3aKOH; a 3 IHIIIOTO — IIi BU3HAYEHHS CBIIYATh PO
HAsBHICTH PO3ODKHOCTEH y MOVISAaX HA CTPYKTYPY 3MICTOBHOTO I0JISl KPHMIHAJIBHOTO NPaBa.

VY 1boMy BHITaJIKy HAM IMIIOHY€ TTO3HITisl TCOPETHKIB MpaBa, sKi BBAKAIOTh, III0 0a30Bi 3Mic-
TOBHI XapAaKTCPUCTHKH IIPaBa BUPAKAIOTHCS Yepe3 OararoMipHy €/IHICTb TPhOX HOIo KOMIIOHEH-
TiB: QyHKII# (IHHOCTEH), HpI/IHLII/Il'IlB (1):[61/1) i HopMm [19, c. 14-19]. TIpu upomy, Ha HaIlly JyMKY,
¢GyHKIIIT 320€3MeUyI0Th THHAMI3M KpI/IMlHaJILHOFO Tpasa, NPHHIHITH BiJITIOBIMAIOTH 3a HOTO CTa-
OinbHICTH [20, c. 14—19], a HopMaTuBHUI OJNIOK € ioro 30BHIMIHIM TposiBoM ((popmoro/3acodom
00’exTuBallii B peabHii IIHCHOCTI).

Bu3HaHHS HETOTOXKHOCTI KaTeropiii «KpuMiHaIBHE IIPABO» Ta «KPUMIHATIHHUI 3aKOH» aK-
TyaJji3ye MOCTAaHOBKY IIMUTAHHS MPO iX BIIMIHHI PUCH.

LikaBuii (pakT HABOAUTS i3 IIbOTO IpHBORY M. KoprkaHCHKHMA, KU ITHIIIE, 1110 BKE PUMCHKI
FOPUCTH PO3PI3HIHU «jusy» (mpaBo) Ta «lex» (3axon) [21, c. 15-19].

[Tixg xyToM 30py pizHHX Tap (iT0COPCHKUX KaTeropiil ONMcKyde 3icTaBisie KpUMiHAIbHE
MpaBo Ta KpUMiHaIBHU 3aK0H B. HaBpoubkuii.

Ha iioro nepexoHaHHs, KpUMiHAIBHE MIPABO SIK T'aTy3b PaBa € 3MICTOM TOJIOKEHb, SIKi CTa-
HOBJISITH HOTO MpeAMET, a KpUMIHATBHUN 3aKOH — (POPMOIO, Y SIKMX BOHH OTPHMANHU IOPUANIHY
000B’s13K0BICTh. [Ipu 1IbOMY 3MICT He MOXKe iCHyBaTH Oe3 BiMoBiIHOT opmH, a GopMa HE MOXKe
OyTH 6e33MicTOBHOK. OCKITbKH (hOopMY (3aKOH) CTBOPIOIOTH JIFOJIX 3 X 1HTEpecaMH, YIoa00aHHs -
MH, IOMUJIKaMH, TO opMa B IEBHUI MOMEHT Yacy MOXKE He TIOBHICTIO BiamoBigatu 3micty. OTxe,
ICHY€ JTIaJIeKTHYHA CYIEPEUHICTh MiXk (DOPMOIO Ta 3MIiCTOM, SIKa 3HUKA€E B MPOLECI SIK BIOCKOHA-
JICHHSI 3aKOHO/IaBCTBA, TaK i 3MiHH YSBJICHb CYCIIUIBCTBA PO 00O Ta 3710, PO CYBOPICTH penpe-
Cili, SIK1 IPUITYCTUMO 3aCTOCOBYBATH 10 3JI0YUHIIIB, tomo [1, ¢. 21].

CriBBIHOLICHHS KpI/IMlHaJ'ILHOFO IIpaBa Ta KPUMIHAJIBHOTO 3aKOHY, Ha TyMKY BYCHOTO, SIKY
MU IIUTKOM Hl,I[TpI/IMyCMO MOXe H Ma€e pO3MIsAaTHC NI KyTOM aHaslisy TaKuX CIIBBIAHOCHHX
pinocoderux KaTeropm SIK CTHICTB 1 IBHLIE, HEOOXI/IHICTD | BUNIAAKOBICTb, MOXIIUBICTD 1 JIiii-
CHICTB. Y KOXHIH 13 Tap Ha3BaHUX KaTeropii mpaBo BioOpaxaeThCs MEPILO0, a 3aKOHOJABCTBO —
apyroto [1, c. 21].

BucHoBku. Sk 6aunmo, MIMPOKHUN MOMIIA HA KPUMIHAIBHE MPaBO, 110 HE OOMEKYEThCS
HOPMaTHBHUMH MPHUITUCAMU, 3HAYHO PO3IIUPIOE TOTSHITIA HAYKOBHX TONIYKaHb 1 TO3BOJISIE, KPIM
YCBOTO IHILIOTO, BBECTH B iX 0OpOiTy B NPHHITUTIOBO HOBOMY paKypci BUCHHS PO ePCKTHBHICTH
KPUMIHAJIBHO-IPABOBOIO BIUIMBY (MOBA HJe MPO Taki acmeKTH L€l Npo0ieMarTuky, sk, Hampu-
KJIaJl, KpUMIHOTCHHICTh KPUMIHAIBHOTO 3aKOHY [22], POBOKATUBHA POJIb KPUMIHAJIBHOTO 3aKOHY
[23, c. 78-89], mepTBi HOpMU KpruMiHanbHOTO KOJIeKCYy YKpainu [24, c. 226—233] To1io). CIyITHO
10710 1BOTO 3a3Havyae B. HaBpoubkwii: «...BU3HAHHS TOTO, 110 NPaBO i 3aKOH — LI HE OJHE H Te
came, [0 3aKOH IIOBHHEH OyTH IPaBOBUM, O3HA4Ya€e 3pOCTAHHS POJIi MpaBoBol Haykm» [1, c. 23],
sIKa TIOBMHHA HE JIUIIE TIOSICHUTH, BUTIIYMaduTH YHMHHUHA 3aKO0H, a i 3’CyBaTH, SKOI0 MipOIO BiH
Bi/INOBi/la€ BUMOTaM IpaBa (HOro (GpyHKIISAM 1 IPUHIUIIAM), OI[IHUTH SIKICTh 3aKOHY.

Kpim Toro, mist miABUINEHHS PiBHS KOMIIAPaTUBICTCHKUX JIOCIIKEHB JTy’)K€ BAXIIUBO Bij-
IITOBXYBATHCS BiJI aKCIOMH IIPO T€, IO KPUMiHAIBHE ITPaBO B PI3HUX JIEP)KaBax € €INHIM, a 3aK0-
HU — Pi3HAMH.
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