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BUJU TA ®OPMU KOHKYPEHIIII TIPABOBUX HOPM

VY cTarTi 3amponoHOBaHE BHU3HAYCHHS MOHATTSA KOHKYPCHIIT MPAaBOBUX HOPM,
HAaBEJICHO MOXJIMBI ()OPMH ii ICHYBaHHSI Ta BHJIM 3aJICXKHO BIJI PI3HHUX KJIacU(iKaIiii-
HUX MIJCTaB, a TAKOXK JIESKI MIISAXHU 11 BUPIIICHHS.

Kniouogi cnosa: koHKypenyis npagogux HOpM, 3a2albHa HOPMA NPAsd, Cneyiaib-
Ha HOpMA, OYONBAHHS NPABOBUX HOPM.

B crarbe mpemmaraercst onpeneneHle MOHATHS KOHKYPEHIMH TPaBOBBIX HOPM,
IIPUBOSITCS BO3MOXKHBIE (DOPMBI €€ CYIIECTBOBAHHS U PA3JIUUHBIC BUIBI B 3aBHCHU-
MOCTH OT Pa3HbIX KJIaCCU(UKALMOHHBIX OCHOBAaHUI, a TAKXKe HEKOTOPBIC IIyTHU €€
peLIeHus.

Knrwouegvie cnosa: konkypenyus npasoguix Hopm, odujas HOpmMa nPasd, Cneyudisb-
Has HOpMa npasa, 0yonuposanue npagosuix HOPM.

This article deals with the notion of legal norms competition, suggests possible
forms of its existence and different types, depending on different classification basis,
also some ways of its resolution are offered.

Key words: competition of legal norms, general legal norm, special legal norm,
duplication of legal norms.

Beryn. IIpaBoBa cuctema YkpaiHu, 3arajioM OyJy4H JIOTIYHOI Ta IMOCIIIOBHOK y CBOTH
oOyI0BI, SIK 1 Oy/Ib-sIKa CHCTEMa COIIATBHOT JIMCHOCTI, CTPaK/a€e BiJl IEBHUX HEOMIKIB, HCBHU3HA-
YEHOCTEeH. Y HOPMATUBHIN MiJICHCTEMI MPABOBOT CUCTEMH CYCIIBCTBA MOXKYTh BUHHUKATH CUTYya-
111, KOJIM Ha BPETYNIOBAHHS OJJHOTO CYCIIIJIBHOTO BiTHONICHHS MPETEHAYIOTh /IBi a00 OlnbIie mpa-
BOBi HOpMH. l]e HeTHIOBA cuTyamis y IpaBo3acTOCYBaHHi, MPOTE y 3B’SI3Ky 13 OaraTOMaHITHICTIO
CYCHIJIBHUX BiTHOCHH BOHA TPAILUIAETHCSA JOCUTH 4acTo. Y HAyKOBiil JiTeparypi BUIICHABEICHE
SIBUIIIE [TO3HAYAETHCS MOHATTSIMU KOHKYPEHIIi1 IpaBOBUX HOPM abo0 Komizii mpaBoBux HopM. [Ipa-
BWJIbHE BU3HAYEHHS JJAHUX MTOHATb, BIIMIHHOCTEH MiXK HUIMU Ta B Pe3yJIbTaTi IPaBUIIBHAX IIUIAXIB
X BUpILIEHHS YM MOAOJAHHS € 3aI0PYKOI0 e()eKTHBHOTO MPAaBO3aCTOCYBAHHS, 1[0 Ma€e CBOIM Ha-
CITIIKOM TOYHE BPETYIIIOBAHHS CYCITUIBHUX BiJIHOCHH.

Amaui3 HayKOBOi Ta HaBYAJILHOI JTiTEpaTypH BHSABUB, 1[0 TPOOIEMH KOHKYPEHIII] TPaBOBUX
HOPM H€ JTUIIIEe He MarOTh €JMHOTO IMiIXOAY J0 iX BUPIIICHHS, IPOTE 1 caMe TIOHATTS KOHKYPEHITii
MIPaBOBUX HOPM Ta HOTO O3HAaK, ()OpM 1 BUJIIB Y IPABOBIH IOKTPUHI OJTHO3HAYHO HE BU3HAYCHE.

OueBuHO, 10 BUOKPEMJICHHS BUIIB Ta ()OPM MPSIMO 3aJIEKHUTH BiJ 3MICTY, SIKUM HaIiJIs-
€THCS IICBHE TPABOBE MOHATTA. BiCYTHICTH yHi()iKOBAaHOTO MiIXOAY 10 BU3HAUCHHS MOHSATTS KOH-
KypeHLlii MpaBOBUX HOPM HE CIIPUSE€ YITKOMY PO3MOALTY HOro Ha BUIU Ta BUOKPEMJICHHS HOTO
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(dopm. Tak, icHye nmpuHalMHI I1’SITh MIAXOAIB IO PO3YMiHHS LLOTO MPABOBOTO sBUIIA: 1) KOHKY-
pEeHIIisl MPaBOBUX HOPM € CaMOCTIHHMM OKPEeMHM MOHATTAM B MeKax MpaBoBoi Hayku [1, c. 261];
2) KOHKYpEHIIisl IPaBOBUX HOPM € CHHOHIMOM KoJi3ii mpaBoBUX HOPM [2, c. 10]; 3) KoHKYpeHLis
MPaBOBUX HOPM OXOILIFOETHCS MOHSTTAM KOJIi3ii mpaBoBUX HOPM [3, ¢. 138—139]; 4) koumizist mpaBo-
BHX HOPM € CKJIaI0OBOIO TIOHSTTS KOHKYPEHIII1 IpaBOBUX HOPM [4, ¢. 75]; 5) KOHKYpEHIIis TPaBOBHX
HOPM € JTyOJIOBaHHSIM MPaBOBUX HOPM. [5, c. 265].

IMocranoBka 3aBnaHHs. BuzHaueHHs GopM Ta BUJIIB KOHKYPEHII MPaBOBUX HOPM, SIK ca-
MOCTIHHOTO MOHSTTS y MeXax HayKd Teopii mpapa, a TAKOK MPOMO3HIS MO0 ASSIKUX NUIXIiB 11
BUPIIICHHS, 3aJICKHO BiJl UX BUIB Ta ()OpM. AKTYaJIbHICTh TEMATHKHU JOCIIKCHHS 3yMOBJICHA Ha-
SIBHUMH TIPOOIeMaMU MpU PaBO3acTOCYBAHHI, HEOAHO3HAYHOIO CYJIOBOIO MPAKTHKOIO, @ TAKOXK He-
JIOCTATHBOIO JIOCHI/PKEHICTIO MTOHATTS! KOHKYPEHLIT IPaBOBUX HOPM Y BITUM3HSAHIM IpaBoBiit Hay1li.

Pesyabratu gocaigxenns. Knacudikamis KOHKypeHLil MpaBOBUX HOPM J03BOJISE YITKO
BH3HAYHTH 11 MICIIE Y CHCTEMi IOPHIMYHOT HAyKH, BIOCKOHAIIIOBATH IIPABOTBOPYY Ta MPABO3aCTO-
COBHY HisUTbHICTH, TIOB’5I3aHY 13 KOHKYPEHIIIEIO MPABOBHX HOPM, a TaKOXK 3aIlPONIOHYBATH TICBHI
MUISAXY i1 BUPIIICHHS.

OCKUTbKH TeMa Ta 00CAT CTaTTi He Ja€ MOXKIIMBOCTI OUTBII JETAIBHO 3yIIMHUTHCS HA PI3HUX
MiAX0aX JI0 PO3YMIHHS MOHSATTS KOHKYPEHIIii PaBOBUX HOPM, 3a3HAYMMO, IO ITPU OKPECTICHHI ii
BUJIB i )OPM MM BUXOIMMO 13 HACTYITHOI C(iHIIi{: KOHKYPEHIIisl IPAaBOBUX HOPM — II€ CITiBBiTHO-
IIEHHS IBOX YM OiJIbIlIe MPABOBUX HOPM, IIIO HE CyIepedars OfHA OfHIM Ta CHpsIMOBaHI Ha BpEry-
JIFOBAHHS OJTHOTO 1 TOTO 7K CYCHIJIBHOTO BiHOIIEHHs. KOHKypeHIlis MpaBoBUX HOPM HE € CKIIaJI0BOIO
KOJIi3ii Ta HaJliJIeHa BIJIMIHHUMHU BiJ| Hel o3Hakamu. OJIHIEIO 13 OCHOBHUX TaKUX O3HAK, 30KpeMa, €
BIJICYTHICTb CYNIEPEYHOCTI MK IPAaBOBUMH HOpPMaMH, L0 TIPETEHAYIOTh Ha 3aCTOCYBAHHSI.

[ousaTTs «dopmi» y Haylli NOISTAaE Yy COCO0aX 30BHIMIHBOIO BHPa3y MEBHOTO SBUIIA, IO
nocmmkyeTsest. Tomy opma KOHKYpEHIIil TpaBOBHX HOPM — I CIIOCIO 11 30BHIITHBOTO BUpPA3y Ta
00’ exTHBalii.

3 omrimy Ha BH3HAYCHHS IMOHATTS KOHKYpPEHI IMpaBOBHUX HOPM, 3alIpOIIOHOBAHE BHIIE,
MOYKHA BHIUTUTH AB1 (YOPMH TAKOTO HECYTIEPEWINBOTO BiTHOIICHHS MiX IIPaBOBUMH HOPMaMHU:

— TyOIIOBaHHS IPABOBHX HOPM;

— B3a€MO3B 130K 3arajJbHOI HOPMU IIPaBA 13 CHELiaNIBbHOI0 HOPMOIO NPaBa Ta B3a€EMO3B 130K
CHelialbHIX IPAaBOBUX HOPM.

JyO6moBaHHs IpaBOBUX HOPM — LI CUTYallisl y IPaBO3aCTOCYBaHH1, IPU AKi Ha Bperyo-
BaHHS OHOTO 1 TOTO K CYCIIITBFHOTO BiIHOIICHHS IIPETEHAYIOTH 1Bl a00 OLIbIIe MPaBoOBI HOPMH,
10 TEKCTyaJbHO Ta (a00) 3MICTOBHO CITIBIIA/IAk0Th.

3aJiexHO B (GOpMU iICHYBaHHS, JTyOIFOBaHHS MOXE TOJISITATH :

— y TEKCTYaJbHOMY CIIBIJIiHHI TPABOBUX HOpM (Hampukiaf, cT. 1 3akony Ykpainu «IIpo
rocrofiapchbki ToBapuctBay Big 19.09.1991 p. [6] Ta u.1 ct. 113 LK Ykpainu [7]);

— Y 3MICTOBHOMY CIiBIaJIiHHI NPH BIAMIHHUX TCKCTYaJIbHHX (POPMYIIOBAHHSAX NPABOBHX
HOpM (Hanpuknan, ct. 85 'K Vkpainu [8] ta ct. 115 LK VYkpainn) [9, c. 24].

3ajexKHO BiJl piBHS, Ha IKOMY BiiOyBaeThcs AyONIOBaHHS, ICHY€ TyOIIOBAHHS, KOMIHU:

— Hopmu KoHcTuTywii 1yOnoloThesl y 3akoHaxX YKpaiHH, a Ti, 10 PO3MIIIEHI Y 3aKOHaX, —
y Ii13aKOHHUX HOPMATUBHO-IIPABOBUX aKTaX, a TAKOXK AyOIIOBaHHS IPABOBUX HOPM, L0 PO3MILLe-
Hi Y 3aKOHI Ta MDDKHApOHO-TIPAaBOBOMY JIOTOBOpi. (iepapxiuHe qyOntoBaHHs) (Hanpukiam, 4. 1, 2
cT. 43 Koncrurymii Ykpainu [10] ta 9. 1 c1. 2 Konekcy 3akoHiB mpo npamto Ykpaiau [11]);

— IyOITIOIOTRCS OJTHOPIBHEBI MPaBOBI HOPMH (TOPU3OHTANBHE TyONFOBaHHS) (HAPUKIIA,
4. 1 ct. 75 K3nll Ykpainu ta 4. 1 ct. 6 3akony Ykpainu «IIpo Bimmyctkm» [12]).

3aJIeXHO BiJI JOUIIBHOCTI 3M1HCHEHHS yOIFOBAaHHS:

— 00rpyHTOBaHE AYONIOBAaHHS — Y BHIVISII 0AaraTOKpaTHOTO MOBTOPY IOPHAMYHHX IPABUI,
HEeOoOXiJTHOTO [T HAJaHHS TPABOBi CUCTEMI €IHOCTI Ta CTaOlIbHOCTI;

— HeoOrpyHTOBaHe NyOIIOBaHHS — IO SABJIsiE COOOI0 IOPUANYHY KOJIi3il0 Ta 3MEHIIye edek-
TUBHICTb [TPaBO3aCTOCYBAHHSI.

Ocranns xiacudikaris 3anporonoBana H.A. BiaceHkoM i Mae BKpail Ba)XITHBE 3HAYCH-
HSl Yy MeXax JaHOTO MOCTIDKEHHsS. BoHa IeMOHCTpYe, IO € MOMKIIUBICTD iCHYBaHHS a0COIIOTHO
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BUITPABJAHOI 3 TOUKU 30py €(EKTUBHOCTI MPABOPETYNIIOBAHHS JTyOIIOBAaHHS MPABOBHX HOPM SIK
ofHi€l 13 popM KOHKYpEHIIiT IpaBOBUX HOPM. BaxIMBO 3BEpHYTH yBary, 10 Take HeCymnepewinBe
BiJTHOILIEHHA HOPM B TAKOMY BHIIAKY HE € KOJII31€10, 8 TOMY HE MOXKe MiAMiHATHCS Heto. HaBmucHe
MTOBTOPEHHSI 3aKOHOAABIIEM 3MICTOBHO OTHAKOBHX ITPABOBHX HOPM, III0 MAIOTh OCHOBOIIOJIOXKHUH,
0a30BHIf XapakTep, y pi3HUX JHKepesax CIpusie 3MIITHEHHIO IPABOBOI CHCTEMH, 3a0€31ICICHHIO O/
HAKOBOTO 3aCTOCYBaHHsI IpaBa, BCTAHOBIIOE HEOOXITHI 3B’SI3KM HOPMATHBHO-IIPABOBOTO aKTy i3
THIIIAMHU, [0 PETYIIOIOTH Ti K CYCIUIbHI BIIHOCHHH, Ta YacTO MOJIETIIYE PO3YMIHHS HOPMAaTUBHO-
rO Marepiaiy, BUKJIAJICHOTO Y 3aKOHI. Take «BHUIIpaBaaHe» TyOIIOBaHHS Ha3MBAETHCS BiITBOPEH-
HSIM TIPAaBOBHX HOPM.

{ono apyroi hopMu icHYBaHHS KOHKYPEHIIi1 TPaBOBUX HOPM — B3a€MO3B 13Ky MIX 3arab-
HOIO Ta CHeliaJbHOI0 HOPMaMU TpaBa, To ii TeX MOXkHA Kiacu(iKyBaTH Ha BHIIH.

Tak, 3a MiclieM pO3MIIEHHS MOTCHIIITHO KOHKYPYIOYUX HOPM MOYKHA BHIUTUTH KOHKYPCH-
[0 TPABOBUX HOPM Yy MEXax OIHOTO HOPMAaTHBHO-IIPABOBOTO aKTy Ta KOHKYPEHIIIO MPaBOBUX
HOPM, IO PO3MIIICHI Y PI3HUX HOPMATHBHO-NPABOBHUX aKTax (HANPUKIAI, Y KOTU(PIKOBAHOMY i
3BUYAHOMY 3aKOHAX).

3a rayy3eBOr HaJESKHICTIO MOXKIIMBO BUIAUTUTH KOHKYPEHIIIIO ITUBLIBHO-IIPABOBUX HOPM,
TOCIOAAPCHKO-TIPABOBUX HOPM, KOHKYPEHIIIFO KPHMiHAJIBHO-TIPABOBHX HOPM, & TAKOXK aJIMiHICTpa-
THUBHUX, KPUMiHAJIbHO-TIPOIIECYyalTbHHX, [IMBITLHO-TIPOIIECYaTbHIX HOPM TOIIO.

3a piBHEM, Ha SIKOMY KOHKYPYIOTh HOPMHM, MOKHA BUAUTHUTH KOHKYPEHIII0 HOPM Halli-
OHAJBHOTO IpaBa MiX CO0OI0 Ta KOHKYPEHI[I0 HOPM HAI[lOHAIbHOTO Ta MIKHAPOIHOIO Ipa-
Ba. JlaHui BUJ KOHKYpEHILIi € 0COOIMBUM, OCKIJIBKM BUPILIY€ETHCSA OJHO3HAYHO Ta 3a JIOTIOMO-
roto kouiziiiHoi Hopmu. Tak, ct. 19 3akony Ykpainu «IIpo MixkHapoIHi 1OroBOpH YKpaiHU» Bij
29.06.2004 p. MICTUTh TaKy KOJIi3IHHY HOPMY: SIKIO MIKHAPOJHUM JIOTOBOPOM YKpaiHH, SKHM
Ha0paB YWHHOCTI B YCTAHOBJICHOMY MOPSIKY, BCTAHOBJICHO 1HIIN MMpaBuja, HIX Ti, 110 Tiepeada-
YeH1 y BIJIIOBITHOMY aKTi 3aKOHOJIaBCTBA YKPaiHH, TO 3aCTOCOBYIOThCS TIPAaBHIIa MIXKHAPOIHOTO
norosopy [13].

Lle o3Havae, Mo y JaHOMY BUIIQJIKy HE MOXKYTh OyTH 3aCTOCOBaHI YOJIHI 1HIII CrIOCOOU BU-
pilICHHS KOHKYPEHIIil, HOPMH MIXXHAPOTHOTO JIOTOBOPY OyIyTh MaTH MPIOPUTET Y 3aCTOCYBAHHI.

Honarkooro, mpodecop JILA. Jlyups Buaiisge TakoX Taki BUIW KOHKYPEHIIi MPaBOBHUX
HOPM: Mi’K HOPMATHBHO-IIPABOBUMHU MPHUIUCAMHU AKTIB, 0 MPUNHATI Pi3HUMH IPABOTBOPUUMHU
cy0’exTamMu; Mixk HOPMATHBHO-TIPABOBUMH TIPUTIHCAMH aKTiB, 10 NPUIHATI OAHUM 1 TUM CaMHUM
TMPaBOTBOPYHM Cy0’€KTOM; MK HOPMAaTHBHO- TPABOBMMH NPHIHCAMH 3arajlbHHIX 1 cremiabHIX
aKTiB, IO HpI/II/IHﬂTl OIHUM 1 TUM CaMUM Cy0’€KTOM; Mi>X HOPMaTHBHO-TIPAaBOBUMH TMPUITHCAMH
3arajJbHAX 1 CHCHIANBHUX aKTiB, IO MPUHAHSTI PI3HUMH MIPABOTBOPYHMH CyO’€KTaMH; M HOp-
MaTHUBHO-TIPABOBIMH MPUIIMCAMH BIACHOI Ta iHIIO{ HAI[IOHAIBFHOI CHCTEMH JKEPEIT MPaBa, SIKIIO
e nepeadaueHo MIKHAPOIHUMHE YTOJIaMH, a HalllOHAIbHE 3aKOHOJIABCTBO JIOITYCKAE 0 JIKepe
mpasa iHmmoi aepxxasu [ 14, ¢.291].

BaxuBuM MUTaHHAM Yy MEXax JaHOTO JOCTIKEHHS €, 30KpeMa, Take: Ui MOXe iCHyBa-
THU iepapXiyHa KOHKYPEHI[isl IPaBOBUX HOPM y (OpMi CHiBBiTHOIIECHHS 3arajlbHOI Ta CIICI[iaJbHOT
HOpM mpaBa (y (hopmi 1yOntoBaHHS, BiANOBiAb, OAHO3HAYHO, CTBEPIHA).

[TuranHs icHyBaHHS i€papXi4HOI KOHKYPEHIII IPAaBOBUX HOPM IIPSIMO 3aJICXKHUTh BiJl TUTaH-
Hs1 CIIBBIHOIICHHS KOHKYPEHIIIT Ta KOHKPETH3aIlil IPAaBOBUX HOPM.

['I". lllmeneBa BU3HAYA€ KOHKPETHU3AIIIO K «IIPOIIEC IEPEBOY IOHATH i3 BUCOKOTO PiBHS
3araJibHOCTI Ta aOCTPAKTHOCTI Ha OUTBII HU3BKHI PIBEHb, K 1X PyX BiJl MEHIIIOT KOHKPETHOCTI JI0
O1TBIIIOT, PE3YIBTATOM SKOTO € OUIBII KOHKpETHE MOHATTS» [15, ¢.16].

Ha cporomHi yTBEp/KEHOIO Ta MPU3HAHOIO y HAYKOBIM JIiTEpaTypi BBAXKAE€THCS MO3MILS
[1.M. Pa6inoBuua ta [.I". [lImeneBoi, sika monsrae B TOMY, IO ITiJ] KOHKPETHU3AIIEI0 TPOTIOHYEThCS
PO3YMITH NPOIEC YTBOPEHHS Mapyu MOHSTH, 1[0 BiJ0OpaKalOTh SABUINA, OHE 3 SIKUX SIBIISE COO0I0
OKpeMuii, 0COOTMBHM, «BUJOBUI» BUTIAJ0K 1HIIOTO, TOOTO MOHSATH, 1110 3HAXOIATHCS B CHITY I[LOTO
y POIOBHX BiJHOCHMHAX. SIKIIO MK UMM SIBUILIAMH 00’ €KTUBHO HE ICHYE 3B 30K «3arajibHe —
ocoOnuBe» abo «3arajbHe — 0COOIHBE — OMUHUIHEY, TO BUKOPUCTAHHS MOHSITTS «KOHKPETH3ALIis
BTpavae Oy/b-sIKUH CEHC, CTa€ METOJI0JIOTIUHO He 00rpyHTOBaHuM [ 16, ¢. 31-32].
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OnHiero 13 hopM KOHKYPEHLii MPaBOBUX HOPM € CIiBBITHOIICHHS 3arajbHO1 Ta CrieialbHOT
paBoBUX HOpM. KoHKpeTn3anist mpaBOBUX HOPM, Y CBOIO YEpry, € MPOLECOM, 1110 BiOyBaeThCs
abo0 y Mexax IpaBo TBOPEHHs, a00 y Mexax mpasopeaiizauii. [[paBorBopua (HOpMOTBOpYA) KOH-
KpeTH3allisl ToJBIrae y 3aKpiluIeHH] 3aKOHOIABIIEM Y HOPMATHBHO-TIPABOBUX aKTaX a0CTPaKTHHX,
3araJbHHX IIPABOBUX HOPM Ta BOTHOYAC OLITBII KOHKPETHIX HOPM, IIIO BiTHOCSTHCS IO ITOTIEPEAHIX
SIK «BHJ — piji». Konu % MoBa #Jie po MpaBo3acTOCOBUY KOHKPETH3AIIIIO (SIK ITiIBU/I IpaBopealti-
3aIiiHoT), TO ii 30BHINTHIM PIBHEM € YCBIIOMJICHHSI KOHKPETH3AIII1 SK AiSUTHOCTI YITOBHOBAKEHUX
Cy0’€eKTiB IO0 iHAUMBIMyadi3amii abCTpakTHOI MPaBOBOI HOPMH. SIKIIO X DIAHYTH IIHOIIE, TO
CTa€ 3p0O3yMiNo, 110 HAa MIKPOPIBHI 1€ € MUCICHHEBUI MPOLIEC PyXy AYMKH Bijf OLIBII 3aranbHOi
IIPaBOBOT HOPMHU 710 crerianbHoi. CIiBBIIHOMIEHHS X 3arajbHOT Ta CIIEIiaIbHOT IPAaBOBUX HOPM
€ (hopMOI0 KOHKYpPEHIIil mpaBoBuX HOpM. lle 03Hauae, 110 MPaBO3acCTOCOBYA KOHKPETU3ALlisl — 11e
Ipolec, 0 IPUBOAUThL HAC 0 CTaHY KOHKYpEHIIi IpaBOBUX HOPM, SIKH MOTpedye CBOTO BHpi-
mreHHs. KoHkpeTH3alis — e «po3IerieHHsD) a0CTPaKTHOT HOPMH, MTONTYK KOHKPETHIIIIOTO BPEry-
JFOBAaHHS Y BUIOBHX HOpPMaX, & KOHKYPEHIIisi BHHUKAE TOII, KOJH IIi BUOBI HOPMHU Y KOHKPETHIH
MPaBO3aCTOCOBHIH CHUTYyAIlil 3HAM/IEHO Ta MOTPIOHO 3MINCHUTH IOPUINYHY KBaTi(DiKaIlifo.

[ponec ropuanaHOT KBaTi(hiKAIii TOJSATAE Y CITiTyBaHHI BiJl OMMHIYIHOTO ((haKTHIHUX 0OCTABHH,
BITHOCHH) JI0 3aTaJIGHOTO (HAJIC)KHA FOPUIITIHA HOPMA), 2 IPaBO3aCTOCOBYA KOHKPETH3aIlisl, y CBOIO Yep-
Ty, 3AIMCHIOETHCS IIUISIXOM CITiTyBaHHS BiJl 3arajbHOTO 10 KOHKpETHOro. Ha meperuHi 1opuangHoi KBati-
(bixamii Ta MPaBO3aCTOCOBUO] KOHKPETU3ALIIl SIKPA3 1 BUHUKA€ KOHKYPEHIisI IPABOBHX HOPM.

3a TakMM CaMUM TiAXOJIOM CTa€ 3pO3yMiJIo, 10 MPaBOTBOpYA (HOPMOTBOpYA) KOHKPETH3a-
s — 11€ TOTeHMis (MOXKJIMBICTh) KOHKYPEHLIi IPaBOBUX HOPM, TOW «IPYHT», HA IKOMY MOXeE 3a
KOHKPETHOI IPaBO3aCTOCOBHOI CHTYyallil BAHUKHYTH KOHKYPEHIIisl IPAaBOBHX HOPM.

3 onIsAay Ha BHIE3a3HAYCHE, MU BBXKAEMO 32 HEOOX1THE BUALISATH TaKUi BUI KOHKYPEHIIIT
MIPaBOBHUX HOPM, KOJTM Ha 3aCTOCYBaHHs OJJHOYACHO MIPETCHIYIOTH 1Bl a00 OlbIIe HeCyIepewInBi
MiX cOOO0I0 FOPUIMYHI HOPMH, 1110 3HAXOMATHCS Y HOPMATUBHO-TIPABOBUX aKTaX 13 PI3HOKO IOPH-
JIMYHOKO CHJIOK0 — I€papXivHy KOHKYPEHIIIFO.

Amnanizyroun Touky 3opy P. Llinmeniyca momo knacudikanii KOHKypeHIii TpaBoOBUX HOPM,
MO>KHA 3aIPOTIOHYBATH I JCKiIbKa KIacu(iKanifHUX MiACTaB I[bOT0 HOHITTS. X04a BIYCHUH pO3-
IIs11a€ KOHKYPEHIIII0 TPABOBUX HOPM JIHIIIE K TPpoOieMy BUOOPY HOPMH, II0 MiJISATAE 3aCTOCYBaH-
HIO, HE3aJIEKHO Bijl TOTO, Y CYIEPEWINBOMY YU Hi BiIHOIIEHHI BOHH NepedyBaloTh Mik c00010, —
Horo no3uuii Mo/0 MEeBHOTO NMOJLTY Ha BUAM € CIIYIIHUMU 1 B MEKaX 1IbOTO AOCIIKEHHS.

Tak 3BaHa ygaBaHa KOHKYPEHIIiSI IPAaBOBUX HOPM Ma€ MicIle TOMI, KOJH BOHA OJHO3HAYHO
BHPIIIYETHCS 3aKOHOJABIIEM Y TEKCTi CTaTTi HOPMAaTUBHO-IIPABOBOTO akTy. Sk mpukian, P. Limme-
JiyC HABOJIUTh TaKy CUTYAIlFO: JIiKap TOBUHEH JaBaTH CBITYCHHS MPO (aKTH, K HOMY JOBIpHUB
MAIieHT. 3a 3araJlbHAM MTPABHIIOM KPUMIHAIBHO-TIPOIECYATbHUN 3aKOH BUMArae, oo BiH CBiTYHB
y cyai. 3 iHImoro OOKy, € HOpMa, sKa 3a00POHSE JIIKAPIO PO3TOJIONTYBAaTH TAEMHHUIIIO, sSKa CTaja
BiZloMa oMy y mpoueci #oro mpodeciinoi misapHOCTI. Jlikap HE MOXe OHOYACHO BHKOHATH IIi
nBa 000B’s13KH. [IpoTe 3aK0H 3amo0ir CynepeyHOCTi MixK UMM IBOMA IPUIMCAMH: CBIJIOK, SIKHH 3a
3arajJbHUM IPaBUJIOM Ma€ JaTU CBiIYCHHS, HE TOBHHEH POOUTHU IIbOTO y TOMY BUIAJKY, KOJIU BiH
3000B’s13aHUI HE PO3roJIOLIYBaTH OTpUMaHi Bigomocti [17, ¢. 61].

[HIIIMM BHJIOM KOHKYPEHIIIT TPaBOBUX HOPM € TOH, 110 BUIUICHUH Ha MMiICTaBl MOXKIIMUBOCTI
OIHOYACHOTO 3aCTOCYBaHHS PABOBUX HOPM:

— KyMYIITHBHA KOHKYPEHIIisI HOPM — KOJIH Pi3HI HOPMH ITepea0avyaoTh sl IEBHUX CUTYa-
i MOMi0H1 UM TIO€AHYBaHI IPABOBI HACIIJIKH, TO I1i HACIJIKH MOXKYTh 3aCTOCOBYBATHCh OJTHOYAC-
HO (HAIPUKIIAJ, MPH TyOIOBaHHI HOPMATUBHO-TTPABOBUX ITPHITUCIB);

— KOJIM TIpY BHUPINICHHI KOHKYPEHIIii 3aCTOCYBAHHIO IiJUISATAE JIUIIE OJHA 13 KOHKYPYIOUHX
HOPM (HaNpHKIIa, IPH CIiBBiIHOIICHH] 3arajJbHOT Ta BUHATKOBOI HOPM).

CrniocoOu BUpIIIEHHS! KOHKYPEHII MPaBOBUX HOPM IPAMO 3aJeKaTh BiJ TOTO, 3 SIKOIO il
(hopMOIO Ta BUJOM 3iIITOBXHYBCS IPaBO3aCTOCOBYBAY.

Tak, npu HasIBHOCTI KOHKYPEHLIi IpaBOBUX HOPM Yy (opMmi 1yOmtoBaHHS (BIATBOPEHHS) IS
i BUPILIICHHS 3aCTOCOBYETHCS B IEPIIY YEPry i€papXidHUN MPHUHIMII — 3aCTOCYBAHHIO ITi/UIATAE
HOpMa, [0 3HAXOIUTHCS Y HOPMAaTHBHO-IIPABOBOMY aKTi 3 BUIIOIO FOPHIMIHOIO CHIIOKO.
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Y BUNAJKy BUSBICHHS KOHKYPEHIIT TPaBOBUX HOPM y (hOPMi CITiBBIAHOIICHHS 3arajbHOI Ta
CreliagbHOI MPaBOBUX HOPM ii BUPILIEHHS IEPIIOUEPrOBO 3aJI€KUTh BiJl IPUHLIUIY 3aCTOCYBaHHS
creLiajJbHOI IPaBOBOi HOPMH MEpPe]] 3arajabHOI0.

BaxmmBo 3BEPHYTH YBary TakoK Ha Ty 06CTaBI/IHy, II0 MPIOPUTET Hepel] 3araTbHUMH HOp-
MaMH MalOTh HE BCi CIIeIiajbHI HOPMH, a JIUIIE CIICIialbHi HOPMHU — BUHATKH, OCKUTBKH CIICIIi-
aIIbHI HOPMH — JOTIOBHEHHS, YTOYHEHHS IIIOTH MOPS, HMapajielbHO i3 3araJbHAMH TIPHITNCAMU
[18, c. 65]. ToMy BHCHOBOK, IO CIICIiajibHa HOPMa 3aBKIU BHKIFOYAE [0 3arajbHOI, HE € TOU-
HUM Ta HE PO3KPHUBAE MPOIIECY nnq)epeHmaun B MpaBi. 3 TakuM TBEPIDKCHHSAM ITOTODKYEThCS i
O.B. Mockantok. HazuBaroun CHiBBiIHOIIEHHS 3arajbHOl Ta CIEIialbHOT HOpM KOJIi3i€10, BiH
YTOUHIOE, 10 HE 3aBXKAM TaKe CIiBBIIHOIICHHS BapTO HA3MBATH KOMI31€I0, OCKIIBKU B OaraThox
BUIAJKAX CIieliadbHa HOpMa MOXE 3aCTOCOBYBATHUCH TOPsi 13 3aranbHom [ 19, ¢. 83].

Ha npakTuiii, npore, 13 IpiopUTETOM CIieliajbHOI IPaBOBOi HOPMH MEPEJ 3aralibHOI0 MOXKYTh
BUHHKATH TICBHI TPYAHOIII, & HA JEsIKi OKpeMi MOMEHTH MOTPiOHO 3BEPHYTH JIONATKOBY yBary.

ABTOpH HAaBYAIFHOT'O MOCIOHUKA 3 KypCy TIyMadeHHs MPAaBOBUX aKTiB JJIS CYIIIB, IO IIPO-
XOJIATH MiABUINEHHSI KBaTi(iKallii, 1 KaHIUIATIB HA TOCAIH CY/JIIB, IO MPOXOATH CIICHiadbHY i
TOTOBKY, BKa3yIOTb, 1110 TIO1JI IPABOBHX HOPM Ha 3arajibHi i CrieliaibHi 32 KpuTepieM cdepu X mii
HE BHKITIOYAE TOTO, 10 chepy il creriaibHoi MpaBoBOi HOPMHU 3aKOHOJABEIh JICI0 PO3IIUPHUTH
[20, c. 217-218]. SIx mpuKiIag HABOAUTHCS HACTYIHA CUTYaIlis: cT. 72 3akoHy Ykpainu «lIpo Bu-
KOPHUCTaHHS AJCPHOI EHeprii Ta pafialiiiHy 6e3MeKy» BCTAaHOBIIOE IIPABOBY HOPMY IIPO BiJIIIKOAY-
BaHHSA SACPHOI MIKOHY, CT. 6 3akoHy Ykpainu «IIpo nuBiNbHY BiANOBIANBHICTE 3a ACPHY LIKOLY
Ta ii ¢piHaHCOBe 3a0e3meueHHs» 00MeKy€e po3Mip BiIKOAyBaHHS. Ll cTaTTs MiCTUTH ClielialIbHY
[IPaBOBY HOPMY, L0 MiJUIATa€ MEPEBaA)KHOMY 3aCTOCYBAHHIO MEpe]] MPaBOBOIO HOPMOIO, 1110 BCTa-
HoBiieHa 4. 1 c1. 1166 11K Ykpainu i nependavae BiANIKOAYBaHHS MAaHHOBOT IIKOAHW B MOBHOMY
o0cs3i. Y ToOM e Yac, TiloTe3a 3a3Hav4eHol CIeIialbHOl MPaBOBOT HOPMH JICIIO PO3IIUPIOETHCS
MTOPIBHSTHO 3 TIMTOTE3010 3arajbHOT MPaBOBOT HOPMH, 1110 BcTaHoBIeHA U. 1 ¢T. 1166 11K Ykpainu 3a
PaxyHOK TOTO, IO BIIMOBIIaBHICTE OIepaTopa 3a sAepHy KOy € aOCOMIOTHOI, TOOTO HACTAE
HE3aJIe)KHO BiJl BCTAHOBJICHHS MOTO BUHU. PO3MIMPEHHS TiMOTE3H CIelialbHOl TPaBOBOI HOPMH,
Mpo SIKy WAEThCs, He TOPYNIyE ii 3B’A30K K CHElialibHOI y BiTHOIICHHI J0 3arajbHOi MpaBOBOi
HOpPMH, 1110 BcTaHoBieHa 4. 1 cT. 1166 LIK Ykpainu.

Bapro moroxuTncs 13 1i€r0 MO3ULIEI0, OCKIIBKY Y HABEACHIH BHIIE CUTyallii OUeBUTHUM €
(bakT HasBHOCTI (P)YHKIIOHATLHOTO 3B’ A3KY MIX CT. 72 3akony Ykpainu «IIpo BUKopucTaHHS s1ep-
HOI eHepril Ta pamiamidHy Oe3nexy» Ta 4. 1 ct. 1166 LIK Ykpainu, sik 3araipHOIO Ta CIEIiadbHOIO.
BupimieHHs! KOHKYPEHIIT IPaBOBUX HOPM TOMY Oyze 3IiHCHIOBATHCS Ha KOPUCTD CIICIiadbHOI Ipa-
BOBOI HOPMU.

BaxnmuBuM po3MeKyBaHHSIM KOHKYPEHIIIT TPaBOBUX HOPM BiJl KOJIi3ii MPaBOBUX HOPM uepe3
MPHU3MY CIIOCO0IB X BUPIIIEHHS € TAKOK MOYJIMBICTh TIPU KOHKYPEHIIii MPaBOBUX HOPM OJTHOYAC-
HO 3aCTOCOBYBATH IIPAaBOBI HOPMH, III0 KOHKYPYIOTb, Ta BiICYTHICTh TaKOT MOKIIMBOCTI IIPH KOMi3i{
MIPaBOBUX HOPM.

Hanpuknan, ct. 1218 LIK Ykpainu BCTaHOBIIOE, 110 0 CKIIaay CHAAIIMHHA BXOJSATh yCi Ipa-
Ba Ta 000B’A3KH, 1110 HAJIEKAIU CIIAJAKOJABIEB] HA MOMEHT BIIKPUTTS CIIIIMHU 1 HE TPUITMHUIIH-
st BHACIIOK Horo cmepti. A 1. 1 ct. 1230 I[K Ykpainu Bkasye, 1o 10 cKJIaay CraiiiiHA BXOIUTh
MPaBO Ha BIIIKOTYBAHHS 30MTKIB, 3aBIaHUX CIAJIKOJABIICBI Y JOTOBIPHUX 30008’ s13aHHX. Takum
quHOM, CcT. 1218 Ta ct. 1230 LK YkpaiHu CHiBBIAHOCATHCS SK 3arajbHa Ta CIelliajibHa MPaBoOBi
HOPMH, aJI€ € CyMICHAMH — TOOTO TaKUMH, 1[0 MOXKYTh 3aCTOCOBYBATHCS OTHOYACHO.

Kpwutepiit cymicHOCTI 200 HECYMICHOCTI 3arajibHOT Ta CHENialbHOI IIPABOBUX HOPM TOJISITAE
y TOMY, SIKi YaCTHHH HOPMH CITIBBITHOCATHCSI MIX CO0O0. SKIIIO 11e AMCIIO3UIIT TPaBOBUX HOPM,
SIK 'y BUIIQJIKY, 10 HABEJICHUH BHIIE, — MA€ MiCIle CyMiCHE CITiBBiTHOLICHHS, SKIIO X CITiBBiJHO-
CATHCS TIMOTE3H a00 rifnoresa Ta AUCIO3UILis TPABOBUX HOPM — HECYMICHE, 1110 BUKITIOYA€ MOXKIIH-
BiCTh OZIHOYACHOTO 3aCTOCYBAaHHS LIUX JIBOX MPABOBUX HOPM.

[H111 ciocoOu BupilIeHHsI KOHKYPEHIIil TPaBOBUX HOPM, a caMe MPiopUTeT KOAU(IKOBAHOTO
aKTy nepel 3BU4aiHUM, MOXKIIMBICTh 3aCTOCYBaHHS TEMIIOPaJbHOIO MPUHLUIY HOTPEOyIOTh MO-
JANBIIOTO IETaIbHOTO 3’ SICYBaHHS Ta TOCIIIHKEHHS
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BucnoBku. KoHKypeHIIisi TpaBOBUX HOPM € CKJIAQJHUM, HEOMHO3HAYHUM SIBUILEM B FOpH-
JUYHIA Haylll, U0 MOJIATaE y HeCyNnepeyHOMY BiJHOILIEHHI ABOX abo Oinblie HOPM IpaBsa, ILIO0
MPETEHAYIOTh Ha 3aCTOCYBaHHS AJIsi BPET'YJIIOBAaHHS KOHKPETHOTO CYCHUIbHOTO BigHOIIEHHs. Oc-
HOBHUMH 11 popMaMu €: TyOIIOBaHHS MPAaBOBHX HOPM, SIKE 33 TICBHUX YMOB MOXKE HPOSIBISTUCS
y BHIVIA[I BIITBOPEHHSI Ta CITiBBiTHOIICHHS 3aTrajbHOI Ta CIICIalIbHOT IPAaBOBUX HOPM, SIKE CBOIM
3MicTOM Ma€e (DYHKIIOHAIBHUH 3B’ SI30K «pill — BUI». Jloci TUCKYCIHHUMHM 3aTHINAIOTHCS ITHTaH-
Hs ICHYBaHHsI 1€papXiqHOi Ta TEMITIOpaJbHOI KOHKYPEHIIii mpaBoBUX HOpM. CriocoOu BUPILICHHS
KOHKYPEHIIii IPaBOBUX HOPM 3aJIeKaTh BiJ il KOHKpPETHOI (hopMu Ta BUAy. Tak, i qyOnroBaHHS
(BiXTBOpEHHS) XapaKTEPHUM € 3aCTOCYBAHHS 1€papXiYHOTO MPUHINITY JJIS BUPIMICHHS KOHKYPEH-
1ii TPaBOBUX HOPM, a /IS CIIBBIAHOIIEHHS 3arajbHOI Ta CleialbHOT MPABOBUX HOPM — 3aCTOCY-
BaHHS NPUHIMITY NIepeBaru CHemiaJbHoi HOpMH. Y MOJANIBIIOMY 3aCIyTOBYIOTh Ha JIeTasbHIIIe
3’ACYBaHHS 1 JOCIIKEHHS 1l ClIOCOOM BUPILIEHHS KOHKYPEHLIi, a TAKOXK MPiOpUTeT KoaudikoBa-
HOTO aKTy Iepel 3BHYaiiHUM HOPMATUBHO-IIPABOBHM aKTOM 1| MOXITUBICTH 3aCTOCYBAHHS TEMIIO-
PaLHOTO MTPUHIIHITY.
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VIIK 343.4(477)
3JIOBJKMBAHHS ITPABOM SIK OCOBJIMBUIA PI3HOBU/I MOBETHKH

CrarTst mpUCBsiUCHA HAYKOBOMY JOCIIIXKCHHIO IPOOIEMU 3T0BKUBAHHS NIPABOM,
MOTIEPEKEHHIO Ta YHUKHEHHIO MOMIOHMX il y cycminbeTBi. JloBeneHo, Mo naHe
MIPaBO MOB’sI3aHe 13 3MIHCHEHHAM HaJISKHOTO 0C001 Cy0’€KTUBHOTO IIMBUIHLHOTO Mpa-
Ba, 32 MEXI SKOTO BOHO BUXOIUTH. TOMY 3JIOBKMBAHHS IPABOM MOXKE MaTH MicIe
JIUIIE B TOMY BHUIAJKY, KOJM YIOBHOBAXEHHH Cy0’ €KT Mae TEBHI IpaBa, MpH 31iiic-
HEHHI SIKUX BiH MOPYIIIy€ TpaBa i 3aKOHHI iHTEpecH 1HMIUX 0CiO.

Knrwuosi cnosa: 3108xcusants npagom, WUKana, 3ano0isiHHA WKOOU, Henpaso-
MipHa nogeoinka.

Crarps IOCBSIIEHA HAYYHOMY HCCIIEIOBAaHUIO TIPOOIEMBI 3JI0yTIOTPEOICHS Ipa-
BOM, TIPEAYIIPEIKIACHUIO U H30€)KAHNIO TIOA00HBIX ACHCTBUH B 00mecTBe. JlokazaHo,
YTO TaHHOE TIPaBO CBSA3aHO C OCYIICCTBICHUEM HAJUICKAIIETO JIUILY CyOhEKTHBHO-
IO TPakJIaHCKOTO TpaBa, 3a MPEJENbl KOTOPOro oHO ucxoauTt. [loatomy 3moymorpe-
OJeHHe TPaBOM MOXKET UMETh MECTO TOJIBKO B TOM cilyyae, KOorja YIOJTHOMOYEHHBIN
CyOBEKT UMEET OMpEJICICHHBIE MPaBa, MPU OCYIIECTBICHUN KOTOPBIX OH HAPYIIACT
TpaBa M 3aKOHHBIE HHTEPECHI IPYTHX JIHII.

Knruesvie cnosa: snoynompebnenue npagoM, WUKaHA, NPUYUHEHUE 6pedd,
HenpasomepHoe noseoeHue.

The article is devoted to the scientific study of the problem of abuse of law,
prevention and avoidance of such actions in society and proved that this right is related
to the proper person subjective civil right, beyond which it is obtained. Therefore,
abuse of the law can take place only when authorized entity has certain rights in the
implementation of which it violates the rights and legitimate interests of others.

Key words: abuse of right, boo, injury, wrongful behavior.




