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AKTYAJIBHI ACIIEKTH BJIOKYBAHHSA JOCTYIIY 1O MEPEXKI IHTEPHET
Y COEPI 3BAXUCTY ABTOPCBKHUX MPAB: TOCBIJI IHO3EMHUX JEPKAB
I AONIJIBHICTD 3AIMPOBAIZKEHHS NOI'O B YKPAIHI

VY crarTi aHaI3y€eThCs SIBUILE OJIOKYBaHHS JOCTYITY 10 MEpexi [HTepHeT K caHK-
1ist a00 K K 3a0e3nedyBabHUN 3aXill y MPaBOBUX CHCTEMAaxX IHO3EMHHUX JEpPKaB, a
TaKOXK OOIPYHTOBYETHCS IMO3HUITIS MOYKIIMBOCTI 3aCTOCYBaHHS Y HAI[IOHAIBHIN MpakK-
THIII, TPOTE 13 IEBHUMH YIOCKOHAICHHSIMH. ABTOP BiJICTOFOE TIO3HIIIF0 HEOOX1THOCTI
3aMpPOBAPKCHHST MOYKJIMBOCTI MPABOBJIACHHKA 3BEPTATHCH 3a OJIOKYBAHHSM JOCTY-
[y BUKJIIOYHO SIK 3a0€3Me4yBabHOTO 3aXOiy, MPOTE i3 JOTPUMAHHIM HOpM YTromu
TPITIC om0 BHECEHHS 3acTaBH 400 1HIIIOTO 3a0€3MeUeHH.

Knrwouosi cnosa: nopywentns agmopcokux npas, npago Ha 3axucm, HeliyeH3ii-
HULl KOHmMeHm, OIOKY8aHHs OOCHYNY, Npoeauioep Nociye, 3a0e3neqy8aibHull 3axio,
CAHKYisl, IOPUOUYHA 8I0NOBIOATLHICHb.

B craree ananmsupyercs siBIeHHE OIOKMPOBKH NOCTyHa K ceTH MHTepHET Kak
CaHKINS WM B KAYECTBE 00CCIICUNTEILHON MEPHI B MPABOBBIX CHCTEMaX WHOCTPAH-
HBIX TOCYAAapCTB, & TAKKe 00OCHOBBIBACTCS MO3UIMS BO3MOKHOCTH TTPUMEHEHHS B
HallMOHAJIBHOMN MPAKTHKE, OJHAKO C OTMPEEICHHBIMI YCOBEPIIEHCTBOBAHUSIMU. AB-
TOp OTCTAMBACT MO3MIUI0 HEOOXOAMMOCTH BBEJCHUS BO3MOXKHOCTH IIPAaBOOOIaa-
Tess oOpamaThest 3a OJOKMPOBKOM TOCTyIa UCKITIOYUTENBHO KaK 00eCIIeunTeIbHOM
Mepbl, ofHako ¢ codmonenneM HopM Cornamenuss TPUIIC o BHeceHuu 3aora win
HWHOTO 00€CIeYeHusI.

Knwueevie cnoea: napywenue agmopckux npae, npaso HA 3aujumy, HeluyeH-
BUOHHBIL KOHMeHm, ONOKUpO8Ka O00CMmYna, nposatioep yclye, obecneyumenbHbie
Mepbl, CAHKYUsl, I0PUOUYECKAs OMBEemcmeeHHOCb.

There was made the analyze of the phenomenon of access blocking to the Internet
as a sanction or as a providing measure in the legal systems of foreign countries, as
well as reasoning of the possibility of application in national practice but with certain
improvements. The author defends the position of necessity of the copyright owner
possibility implementation to request for blocking access solely as an providing
measure but with compliance of the TRIPS Agreement norms on bail or other security.

Key words: copyright infringement, right to protection, unlicensed content, access
blocking, service provider, providing measure, sanction, legal responsibility.

Beryn. CydacHuit etanm po3BUTKY iH(OPMAIiHHOTO CyCHiIbCTBA CHpaBisie HA cdepy aB-
TOPCHKOTO MpaBa MOJBIHMIA BIUIMB. 3 OJHOTO OOKY, Y MPaBOBJIACHUKIB 3HAYHO PO3IIUPUIIHCH
MOJKJIMBOCT1 BUKOPUCTAHHS PE3yNbTaTiB TBOPYOI AisIIBHOCTI y HUudpoBiit Gopmi, 30Kkpema, depes
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m100anbHy Mepexy [HTepHeT, a 3 1HIIOTo — 30UIBIINIACE KUTBKICTh Ta PO3LUIMPUIINCH ChEepH HE3a-
KOHHOTO BUKOPHCTAHHS HAaJCKHHUX M 3100yTKiB. Bra3zane 3yMOBUIIO HEOOXIMHICTh NIPUIHATTS HA
MDKHAPOJHOMY, PEriOHaJIbHOMY Ta HAalliOHAJTBHOMY PIiBHSIX HOPMATHBHO-IIPABOBOTO PETYTIOBAHHS
TOJIO’KEHB 100 aBTOPCHKUX IIPaB B YMOBaX PO3BHUTKY iH(POpMANiHHOTO CycminbcTBa. HeamiHHIM
aTpuOyTOM TaKOTO HOPMAaTHBHO-TIPABOBOTO PETYIIIOBAHHS € BCTAHOBIICHHS IIOJIOKCHB IIIO0 3aXH-
CTy aBTOPCBHKHX TIPaB 33 MOPYIICHHS, SKi JOIMYCKAIOTHCS B TOMY YHCTi Y Mepexi [HTepHeT.

OHUM 13 HAMOLTBII CIIIPHUX 3aCO01B, SKI BAKOPUCTOBYBAJHCS Y chepi 3aXuCcTy aBTOPCHKUX
paB, € OJIOKYBaHHS AOCTYIy 10 Mepexi InTepHeT. IIpnuomMy Take OIOKyBaHHS 3aCTOCOBYBAJIOCH
SK CaHKIIis 10 3BUYAHUX KOPHCTYBadiB — MOPYIIHHUKIB aBTOPCHKHUX IpaB, abo X SIK 3a0e3medy-
BaJIbHUI 3aCi0 70 BIACHUKIB CaiTiB, HA IKUX PO3MIILICHUI HeJIeTaabHUN KOHTeHT. OOUBI KaTeropii
MOPYIIHUKIB BKpail HETraTUBHO CTaBIATHCS O TAKOIO POAY 3aC00iB 3aXUCTY, OCKLUIBKU BOAYAIOThH
y HUX 3arpo3y Ui iHIIWX Ipas, ki iM HanexaTs. B YkpaiHi iCHYIOTh Pi3HOTO pOAy 3aKOHOIPO-
eKTH y cepi mpaBa iHTENEKTYalIbHOT BIACHOCTI, SIKi ITepe0adaroTh 3aCTOCYBaHHs OJIOKYBAaHHS, a
TOMY y BHIQJIKY 1X IPUAHSTTS BKa3aHi 3aCO0M 3aXKMCTy OyAyTh 3aCTOCOBYBATHCS 1 B HAIlIOHATBHIH
MPaKTHIIL. Y 3B’SI3KY 3 IIUM JOCIIKSHHS YCIX aCTEKTIB 3aCTOCOBYBAaHHX 3aCO01B 3aXHUCTY, @ TAKOXK
iX BIUIMBY Ha MOXITUBICTh KOPHCTYBaHHS IHIIMMH MpaBaMHU OCi0, MO JOMYCKAIOTh MOPYIICHHS
ABTOPCHKHX IIPAB, € aKTyaJIbHAM 1 BUIIPABIAHHM.

IMocTanoBka 3aBaaHHs. AHali3 OIOKYBaHHS JOCTYIy J0 Mepexi [HTepHeT sk 3aci0 3a-
XHCTY aBTOPCHKOTO ITpaBa 3 MO3MIii BU3HAUCHHS CTaTyCy TAKOro 3acoly, BiANOBIIHICTh HOTO BU-
MOTraM MIXKHapOJHUX HOPMATHBHO-IIPABOBUX AKTIiB, a TAKOXK JOLIBHICT HOTO 3aMPOBAKCHHS Y
HAI[IOHAJIbHUX YMOBAX.

PesynbraT gocaimkenHsi. biiokyBaHHS HOCTYIy 0 Mepexi [HTEpHET 3 METOI0 3aXUCTy
aBTOPCHKHX TIpaB Oepe CBii movyatok i3 kinms 90-x pokiB XX ct. y CHIA ta kpainax €C. Anamni3
HOPMAaTHBHO-TIPAaBOBUX aKTiB, HA OCHOBI SIKAX BKa3aHHU 3aci0 3aXUCTy 3IIHCHIOBABCS, JO3BOIISE
BHJIUIMTH KUTbKA BUIIB OJIOKYBaHHS:

1) GnoKyBaHHS JJOCTYITY 1HIMBIIYaJIbHOTO KOPUCTYBaYa IO MEpexki [HTEpHET SIK CaHKIIisI 3a
MOPYIICHHS aBTOPCHKHX YK CYMIKHHX TIPaB;

2) 610KyBaHHS iH(OpMAIii, SKa MOPYIIye aBTOPChKi UM CyMIXHI MpaBa HA KOHKPETHOMY
CaiTi;

3) GnoxyBaHHS BeO-CaiTy, AKUf BUKOPUCTOBYETHCS [UIsl IOPYIIEHHS aBTOPCHKUX UM CYMiXK-
HUX IIPaB.

Po3rnstHeMO neTanmbHINIE KOKEH 13 BUAIB ONOKYBaHHs, HOrO HOPMAaTUBHO-IIPABOBY OCHOBY
Ta MPAKTUKY BIPOBAIKCHHS.

OTOX, OJIOKYBaHHS JOCTYITY 1HIWBIIYaTbHOTO KOPHUCTYBaua /10 Mepeki [HTepHeT sk caHK-
1IisT 32 MIOPYIIIEHHS aBTOPCHKUX UM CYMIKHUX TIpaB HaOyia nommpeHHas y OpaHiiii, 3aBIsKy 3acTo-
cyBaHHI0 3akoHy «TBopuicTh Ta [HTepHET» No 2009-669 Bin 12 mumns 2009 p. [1], skuit oTpuMan
Hazey HADOPI. BkazanuM 3aKOHOM 3arpoBajpKyBaslacsi MPOIEAYypa «IOSTAIHOI BiINOBIIab-
HOCTI», CHIJIKYBaTH 3a BIPOBAKCHHSIM SIKO1 MaB cHenianbHui opran — Haute Autorite pour la
Diffusion des Oeuvres et la Protection des droits sur Internet.

CyTb moeTanHoi BiAMOBIAAJBHOCTI MOJSATaNa y TOMY, 10 BiAKJIIOYEHHS KOPUCTyBa4a Bij
Mepexi [HTepHeT Mano BigOyBaTUCh MiCisl TPHOX HONEPEHKEHD PO MOPYIICHHS aBTOPCHKUX YH
CYMDKHHX IpaB 3aBISKHA CKauyBaHHIO 3 MEPEKi HEJIEralbHOTO KOHTEHTY. TOoOTO BiAKITIOUCHHS
SIBIISUIO COOOK0 Mipy aJMIHICTPaTHBHOI BIIMOBIIAIBLHOCTI 32 MOPYIICHHS MPaB 1HTEICKTYaIbHOT
BIIACHOCTI, PIIIEHHS MPO SKE MPUIMATIOCh OPTraHOM aMiHICTPaTHBHOI BIaJIH.

®paHIy3bKe CYCIUTLCTBO 00ypHIIa KOPCTKICTh 3aKOHO/IABCTRBA, 1, SIK HACHIOK, KoHCcTHTY-
niiiHa Pana He moroamiack i3 OKpeMHMH MOJIOKEHHSIME 3aKOHY, @ TOMY BXKe B KiHIIi 0BTHs 2009
p. ypsinoMm Oyio mpeacTaBieHO HOBHH 3akoHONpoeKT — HADOPI-2. OcTtanHiM BU3HABaJIOCH, 10
BIJKJIIOUCHHS KOPUCTYBAaya BiJl MEpPexki Mae 31 CHIOBATUCH BUKIIIOUHO 32 PIIIEHHSM CYY.

Jo ¢ynxuiit oprany Haute Autorite pour la Diffusion des Oeuvres et la Protection des droits
sur Internet (HADOPI), 3a HOpMaMu OHOBIIEHOTO 3aKOHOAABCTBA BXOAMIIO:

— CIPHSHHS PO3BUTKY JIETaJbHOTO MPOIIOHYBAHH 1 BIICIIIKOBYBAaHHS 3aKOHHOTO i He3a-
KOHHOTO BUKOPHCTAHHS TBOPIiB B [HTEpHETI;
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— 3aXMCT TBOPIB BiJ] 3aMaxiB Ha 3aKPIIICHHS 32 HUMH IIpaBa B paMKax MEXaHi3My «IOeTar-
HOI BIJMOBIATBHOCTI;

— pETYIIOBaHHS MPABUJI 3aCTOCYBAHHS TEXHIYHUX Mip 3aXHCTY.

3 METOIO 3aIpOoBaKCHHSI MPAKTUKU KOPEKTHOTO BUKOPUCTAHHS KYJIBTYPHHUX KOHTCHTIB B
Mepexxax HADOPI indopmye koprcTyBadiB Mpo HasBHICTH BUIBHOI IJIaTHOI a00 Oe3IUIaTHOT Jie-
TaJIbHOT MPOIO3UIIIT, CIIPHSIOYH TOMY, OO IIs IPOITO3UITis CTaBaja sIKOMOTa IIUPIIOK 1 pi3HOMa-
HiTHIor. HADOPI po3’sicHIoe KopucTyBauaMm ix mpapa i 000B’3KH, IPU3HBAIOYH 0 BUKOHAHHS
3aKOHY B paMKaX MpPOLEAYpPH «IMOETAMHOI BiMOBIIATBHOCTIY», Yepe3 PO3CHIAHHS BOX MOIepe-
JDKCHD TIPO 3IiHiCHEHE MPAaBOMOPYIICHHS 1 MPU3YyNIMHEHHS TOCTYIy 10 [HTepHEeTy B SIKOCTi OCTaH-
Hboi Mipu. TuM camum HADOPI Buxonye hyHKIIiI0 TOcepeJHUKA MiXk IPaBOBIACHUKOM, 3000B’sI-
3aHUM CIIOBIIATH TIEPCOHANBHI aipecy 1HPOPMaLIHHUX JHKEepE, 3aMiJO3pPEeHIX B HeJleralbHOMY
CKauyyBaHHi, 1 MpoBaiiiepamMu, 30008’ 13aHUMH 11€HTU(IKOBYBaTH aOOHEHTIB-NIOPYIIHUKIB [2, C. 4].

Bapro 3a3naunTH, 1o ompasy micis NPUHHATTS 3aKOH BHKIUKAB BEIUKY KUTBKICTH CIIOPIB
1 3HOBY CTaB IpeaMeToM AociipkeHns Koncrurymiinoi Paau, sika Bu3Hama HOro HEKOHCTHTY M-
HUM, BCTaHOBHUBIIIH, [0 TOCTYTI 10 [HTEpHETY € OMHUM i3 0a30BHX IPaB JTIOAWHH.

Jiist BUpOOIICHHS TOJATBIIIOT JIePKABHOT TIOITHKU y cepi 3aXUCTy aBTOPCHKHUX Ta CyMiXK-
HUX 1paB ypsaa aopyuus [1°epy Jlekiopy BUBIUTH cTaH (paHITy3bKO1 KyJIETYPU B YMOBaX PO3BHTKY
IU(POBUX TEXHONOTIH 1 HAAATH MPOTO3UII] IO YIOCKOHAJICHHIO TaKoTo 3axucTy. 13 TpaBusa 2013
p. I’epom Jlexropom Oyrno mpeacraieHo npe3uaeHty dpancya Omnanay Ta MiHICTPY KyIbTypH
Ta KOMYHIKaIlii 3BiT, sikuii MictuB 80 mpomo3uiii. I1lo cTocyeTbest 3aXUCTy 1 IPUBEACHHS Y B1IHO-
BIJIHICTb MIPABOBOTO PErYJIIOBAaHHS IIpaBa iHTEJIEKTYyallbHOI BIACHOCTI, MPOMO3HUIIT 3BOJHIUCH 10
HEOOXIHOCTI OCITAa0NICHHSI MEXaHI3My «IOCTAIHOT BIAMOBIAAILHOCTI», MIPUBEACHHS Y BIAMOBII-
HICTB i3 HU(PPOBOIO MPAKTUKOIO MPaBa 1HTEIEKTYyaIbHOT BIACHOCTI, @ TAKOK CIPOLICHHS TOCTYITY
710 METa/IaHUX.

10 yurast 2013 p. Oyio onyouikoBaHo [ToctanoBy Kabinety miHicTpiB @paHilii mpo BiAMiHy
CaHKIIi BiIKITIOYEHHS TOCTYITy 10 MEpEeXi [HTepHET y BUITaAKy HEJETAIFHOTO CKaTyBaHHS KOHTCH-
Ty. Bkaszana cankuis [ToctanoBoro Oyna 3amiHeHa Ha mTpad 1’sroi kareropii, TooTo 1500 eBpo.

3a uac xii 3axony HADOPI nepiie nonepemxeHHs Oya0 BiIpaBIcHO OUIbIIE HiXK 2 MHII.
KOPHCTYBaviB, Apyre oTpumaiu 186 Tuc. moaei, a Takox Bi0ynocs 663 cyqoBuX 3aciaHHs. Aje
(hakTHUHO 3aKOH OyB 3aCTOCOBAaHUI BCHOTO JIMII OAMH pa3: B jumHsA 2012 p. kopuctyBay OyB Bij-
KIIIO4YeHU B gocTymy 1o [Hreprery Ha 15 quiB i omrpadosanuii Ha 150 eBpo [3].

AHali3 IPaKTUKU BIPOBAKCHHS BiIIIOBIIATBHOCTI Y BHIVISIII ONOKYBaHHS TOCTYITY JIO
Mepexi [HTepHeT OKpeMuX KOpUCTYBadiB, sSIKi JOMYCTWIN ITOPYIICHHS aBTOPCHKUX Ta CyMIXHUX
paB, Ja€ 3Mory c(hopMyBaTH HACTYITHI 11 0COOIUBOCTI:

— OJIOKyBaHHS SIBIISUIO COOOFO JIOMATKOBY MIipy FOPHIUYHOI BIAMOBIIaIbHOCTI, sIKa 3aCTOCO-
ByBaJlach pa3oM i3 HezHadyHUM (10 150 eBpo) mTpadom;

— piIeHHs Ipo OIOKYBaHHS BUHOCHIIOCH BUKJIIOYHO CYZIOM, a HE aIMiHICTPaTHBHIM OPTaHOM;

— OnoKyBaHHS OyJ10 YaCTHHOIO MEXaHI3MY «IIOCTAIHOI BiAMOBITAIIEHOCTI, SIKE 3aCTOCOBY-
BaJIOCh IICJIS ABOX INONEPEKEHb KOPUCTYBAdiB MPO JOMYIICHE MOPYIICHHS! aBTOPCHKUX YU CY-
MDKHUX TIPaB;

— Ha IyMKy cnijibHOTH 1 KoHetuTyuiiinoi Paau, 6:10KyBaHHS K CaHKLisS NOPYLIYBAIO 1HILI
iH(pOpMalliliHI TpaBa KOPUCTYBaYiB, a TOMY HE MOIJIO 3aCTOCOBYBATUCH Y FOPUIAMYHIN MPAKTHUII B
MO AJIBIIIOMY.

3akoH Benmkoopuranii Digital Economy Act 2010 3a mopymeHHs aBTOPCHKHX 1 CYMIKHHUX
MpaB nepeadadae TEXHIYHI 3000B’I3aHHS IPOBANJIEPIB, Cepel SKUX MOXKYTh OyTH:

— 00MEeXEHHSI IIBUKOCT] 200 IHIINX XapaKTePUCTUK MOCIYT, SIKi HA/IAaF0ThCS KOPHCTYBAUCBI;

— 3a700iraHHs] BUKOPUCTAHHS CEPBICY AT TOCTYIy 10 KOHKPETHHX MarepianiB abo oOme-
JKEHHSI TAKOTO BUKOPUCTAHHS CEPBICY;

— MPU3YIHHCHHS HAJIAHHS ITOCIYT KOPHCTYBAYCBI;

— 00OMEeXeHHs HaJlaHHs TOCyYT 1HIUMH [4].

BaxmuBo, 1110 3acToCyBaHHs BKa3aHUX TEXHIYHUX 3000B’s13aHb IPOXOIUTH BUKIFOYHO MICIIS
BiJIIIPaBIICHHS KOPUCTYBauaM IMOIEPEKEHB PO IMTOPYIICHHS [IPaB iHTEIEeKTYaIbHOI BIACHOCTI.
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3a 3axoHofgaBcTBoM CIIIA Ko npoBaiiaep 3ayBaxkye HeJerajbHE CKauyBaHHS KOHTCHTY,
TO KOPHUCTYBa4y HaJCHJIAETHCS 0 LIECTH MOIMEPEKEHb, 1 Y BUMAJKY MPOAOBKEHHS MOPYLICHHS
CIIIYIOTh CaHKILI{ Ha po3cyn nposaiiaepa. Tak, HalyacTille 3aCTOCOBYEThCS 3HIKEHHS IIIBUIKOCTI
IuTepHeTy ans KopuctyBada, abo MOCTIHHO MEPEHANPABISIETHCS HOTO HAa CTOPIHKY 13 BUMOTOIO
3B’s13aTUCH 13 mpoBaiiaepoM. ToOTO 3a 3akoHOMaBcTBOM BennkoOpuranii i CILIA mposaiizepu 30-
0OB’s13aH1 CIIPUSITH Y 3aXHCTI aBTOPCHKKX 1 CYMIXKHHX ITPaB, 3aCTOCOBYIOUH PI3HOTO POy TEXHIUHI
3aco0u, MPOTE BiIKITFOUCHHS KOPUCTYBava BiI0YBAETHCS BUKITFOUHO SIK HACIIIOK PO3ipBaHHS JOTO-
BipHUX BITHOCHH MiX ITPOBAHCpOM 1 KOPUCTYBa4EM, a HE SIK CAHKIIIS 3a MOPYIICHHS. Y 3B’S3KY 3
M (PpaHITy3bKe 3aKOHOIABCTBO BU3HAHO CAMHM >KOPCTKIIINM Yy c(epi 3aXUCTy MpaB IHTEICKTY-
QJIBHOI BIACHOCTI.

Jpyrum BuaoM OJIOKyBaHHS CJIiJ BU3HATH OJIOKYBaHHS iH(pOpMaIlii, ska MOpyIIye aBTOPChKi
YH CyMDKHI IpaBa Ha KOHKpETHOMY caiiTi. CyTh MEXaHi3My TOJISATAa€ Y TOMY, 1[0 IPaBOBIACHUK
HAJICUJIAE TIPOBAiiepy IMOBIIOMICHHS PO IMOPYIICHHS aBTOPCHKHUX IpaB i3 BUMOTOIO OJIOKYBaTH
KOHKpETHY 1H(hOpMaIlito Ha BKa3aHOMY caiiTi. [IpoBaiiiep MOBUHEH 31HCHATH OJIOKYBaHHS, 1HaK-
1€ JIO BiJNOBIJAIBHOCTI Oy/ie MPUTATHYTO HOTro. SIKIIO MPOTATrOM BU3HAUEHOTO TMEpPioay JI0 Mpo-
Baiiziepa He HaJiiIe iHGopMaIlis PO MOYATOK CYJTOBOTO MPOBAKEHHS Y CIPaBi MPO MOPYIICHHS
aBTOPCHKHX IIpaB, MPOBaiiiep MOBHHEH 3HATH OJOKYBAaHHS, a BIACHHK CailTy HaOyBae mpaB Ha
BIiJIIIKO/TyBaHHS 30UTKIB, 3aBJAHUX OJIOKYBaHHSIM.

MexaHi3M, onMcaHUi BHIIE, CTBOPIOE JUIsl IPOBAiiIepiB Tak 3BaHy «TUXY TaBaHbY», ¢ BOHU
CIIPUSIIOTH 3aXUCTY MPaB iHTENEKTYaJIbHOI BIACHOCTI 0€3 PU3HUKY 3BEPHCHHS TO30BHUX BUMOT JI0
HuX camuX. /1o BiIMOBIAaIbHOCTI POBARAEPiB MOXKYTh IIPUTATHYTH BUKIIIOYHO 332 HE3aCTOCYBaH-
Hs1 O6J10KyBaHHA 200 HeBYacHe Horo 3actocyBaHHA. To )k mpoBaiiepu y Oyab-1KOMY BUMAAKY 3alli-
KaBJICHI Y BUKOHAHHI BUMOTH, aJI’KE YKOIHUX MPETSH31H 1HIIIOT0 XapaKTepy BiJl MPaBOBIACHUKIB UM
BJIIACHUKIB CAalTIB 0 HUX HAIXOAUTH HE MOXKE.

SIKII0 pO3MISIHYTH TaHWH BU OJIOKYBaHHSI 13 TIO3HIIIT BU3HAYCHHS HOTO MTPaBOBOTO CTATYCY,
TO CJIiJT BKA3aTH Ha HACTYITHI 1OT0 0COOIMBOCTI:

— OnoxyBaHHS iH(OPMAIIil € TEBHUM TUMYACOBHM 3aCO00M 3aXHCTy aBTOPCHKHUX TIPaB, a HE
CAHKII€IO 3a 1X MOPYIICHHS;

— BOHO 3aCTOCOBYETHCSI JIO TIOJAHHS TI030BY JI0 CY/Y 1 Ma€ 3aJIeKHICTh BiJ] TAKOTO TIOJAAHHS;

— TIOTIPH CBOIO CXOXKICTh 13 «TMMYAcCOBUMH 3aXOAaMU», MepeadadeHuMH HOpMaMH YToau
PO TOPTriBelbHI aclieKTH NpaB iHTenekTyanbHoi BiacHocti (TRIPS), 6mokyBanus iHdopmaii Bif-
MiHHE y cy0’ €KTHOMY ckiasi. Tak, THMYacoBi 3aX0IU 32 HOPMaMHU MDXKHAPOIHOTO 3aKOHOJaBCTBA
MOXYTh 3aCTOCOBYBATHCS CYIOBUMH 200 MUTHHMH OpraHaMH, TOJI SIK y OJIOKyBaHHI Oepe yJ4acTb
TpoBanaep;

— Ha BIIMIHY BiJI TAMYacOBHX 3aXOJIiB, IepeTI0auYCHUX MIXKHAPOIHUM 3aKOHOIaBCTBOM, OJI0-
KyBaHHIO HE TIepe/ly€ BHECCHHS MMPABOBIACHUKOM 3aCTaBH a0o0 1HIIOI eKBIBaJICHTHOI rapaHTii, 110
3a0e3neuye BiIIKOTyBaHHs 30UTKIB BIaCHUKY caifTy. Lle, Ha Hamry TyMKy, CTBOPIOE MOKIIHBICTD
ONOKyBaHHS «IOTPiIOHOI iH(pOpMaIlii», 1 3aCTOCYBaHHS BKAa3aHOTO IOPUANYHOTO MEXaHi3My B iH-
(opmariifiHux BiifHaX, BiAMIKOAYBaHHS 30UTKIB y TaKOMY pa3i MOXE BIITATYBaTuUCh Ha poku. To
K, TIONIPU BECh MO3UTHUB, ONIOKYBaHHS iH(popMalii B paMKax TUMYAaCOBOTO 3aXOJy Ma€ CyTTEBO
YAOCKOHAIIUTUCH.

Hactymaum BuoM OOKYBaHHS € OJOKYBaHHS BEO-CalTy, SKHI BUKOPHCTOBYETHCS IS TIO-
PYIICHHS aBTOPCHKHUX UM CYyMDKHUX IpaB. Ha BiJIMiHY BiJl TONEPEIHBOTO MEXaHI3My OJIOKYBaHHIO
ITiJUIATae He OKPEeMHI TBIp HA CalTi, a CAUT B LIJIOMY.

BimomuMmu cripaBaMu, B SIKHX 3aCTOCOBYBAJIOCS OJIOKYBaHHS CAlTIB, € CIIpaBa Mpo 3aKPHUTTS
¢aitnmooominnuka Finreactor B @inmsanaii y 2004 p. ta Toppent-tpekepa The Pirate Bay B llIBemii
y 2008 p.

Tak, 3a epIIOr0 CIPaBOO CYZIOM OyB 3aKpUTHH caMHi MOMYNSpHAUN B KpaiHi (aitnooOMiHHHK,
1 ceMepo CHUCTEeMHHX aJIMIHICTPaTOpiB CaiiTy 3000B s3Il BUILIATUTH IUTpad y po3mipi Oisime 600
THC. €BPO B SKOCTI KOMIIEHCAI 30UTKIB, HAHECEHHX IPABOBIACHUKAM. 3a JIPYTOI0 CIIPABOIO JI0 BiJIIO-
BITJAJTHOCTI TIPHUTSIIIN YOTUPHOX 3aCHOBHUKIB HAWOLTBIIIOTO Y CBIiTI TOppeHT-Tpekepa The Pirate Bay,
MIPUCYAMBILH iM PiK TI030aBICHHS BOJI 1 3arajibHUi 1ITpad y po3mipi 6,5 MiTH. 1o1apis [S].




Husinicmuxa, zocnodapcovke npaso

BrokyBaHHSsI caliTiB, sSIKi BUKOPUCTOBYIOTHCSI BUKJIFOYHO JJIsl IOPYIICHHS aBTOPCHKUX MPaB,
Ma€ XapakTep MOCTIHHOrO 3aX0Ay Ha BIIMIHY BiJl ONIEPEAHBOIO BUAY ONOKYBaHHS. Takuii mocTiii-
HUH 3axXi/1 BKUBAETHCSA K J0AATOK JI0 BIIIKOAYBaHHS 30UTKIB 3 METOIO BUBEJICHHS 3 KOMEPLIHHUX
KaHaiB 0e3 Oyab-1K0i KOMIICHCAIlii TOBapiB i3 MOPYIICHHSAM IpaB IHTEIEKTYaIbHOT BIACHOCTI.
To >k OCHOBHa MeTa OJIOKYBaHHS CaliTy — 3a0€3MEUNTH PUITUHECHHS MTOPYIIECHHS aBTOPCEKUAX Ta
CYMIKHHX TIpaB.

3 npuBoAy 3a0€3MeUCHHS TPUITMHEHHS MOPYIIeHHs JIUpeKTHBO €BpOINEHChKOro mapiia-
MeHTy Ta Pagu 2004/48/€C Bix 29 kBiTHs 2004 p. «IIpo 3a0e3neueHHs JOTPUMaHHS MpaB iHTe-
JIEKTyaJIbHOT BacHOCTI» y CcT. 11 mependauaroThest cyoBi 3a00poHH. 30KpeMa, BKa3y€eThCs, 1110
«Jep>KaBU-WICHH 3a0€3MeUyIOTh, 110 MiCJIs TOTO K IPH BCTAHOBJICHHI MOPYIICHHS NIPaBa IHTEIICK-
TyallbHOI BJIACHOCTI YXBaJIeHe Cy[0BE PillIeHHs, CyI0BI OPraHd MOXYTh YXBaJIUTH CTOCOBHO TIpa-
BOMOPYIIHUKA PIIIEHHS PO CYIOBY 3a00pOHY AJIs 3a1100iraHHs MPOAOBKEHHS 3a3HAYEHOTO IMpa-
BOIOpYIICHHs. SIKIIo me mependadeHe HaI[lOHATBHUM 3aKOHOIABCTBOM, HEBUKOHAHHS PIIICHHS
OO CYIOBOT 3200pOHU TATHE 332 COOOI0 CTATHEHH MTpady 3 METOIO 3a0e3nedeHHs 11 BUKOHAH-
HsD» [6]. Bkazana [lupextuBa npuiimanack B €C 3 METOX rapMOHI3aIlii HOPM IIIOJI0 3aXUCTY paB
IHTEJIEeKTYaIbHOI BIACHOCTI JIepKaBaMH-WICHAMH, a TOMY MO)KHA CTBEPIDKYBATH, III0 YCi KpaiHn
€C nependauniy y cBOiX HaI[lOHAIFHUX 3aKOHOJABCTBAX ITOJIOKEHHS II0J0 CYAOBHX 3a00poH. To
K OJTOKYBaHHS CalTiB SIK CAHKIiS 32 MOPYIICHHS aBTOPCHKUX TIPaB 1 K IepeIyMOBa 0 MIPUIHHEH-
HS TAKOTO MOPYIIEHHS B TIOAAIBIIOMY MOXKITUBA Y CYJOBUX PIIIEHHIX YCiX JIepyKaB-UJICHIB.

Ha nmoctpaasHcbkOMY IPOCTOPI 3aKOHOAABYO BU3HAYECHO JBA BUAU ONOKyBaHHS — iHpOp-
Malii Ha caiiTi Ta camoro caiity. Bka3aHe MOSICHIOETbCS HE JIMILIE TUM, IO [HTEpHET-BiAHOCUHH
PO3BUBAIOTHCA Ha LIl TepUTOPil 3HAYHO MOBLIbHILIE, HIX B kpaiHax €C, CIIA Tta iHmuX, a i Tum,
[0 CYMHIBHHH JJOCBIJT IHINKX KpaiH HE TaK INBUIKO MepeiiMaeThes kpainamu koauimHasoro CPCP.

[ikaBuM i1 BUBUEHHS € J0cBia Pocilicekoi denepaliii y MUTaHHI 3aCTOCYBaHHS OJIOKY-
BaHHS JIOCTYyIy 10 Mepexi [aTepHeT. Tak, ®enepanbaum 3akoHoM Bif 2 murmasg 2013 p. Ne 187-D3
«O BHEceHMH M3MEHEHHH B 3aKOHOJATeNbHbIe akThl Poccuiickoit denepannu mo Bompocam 3a-
[IUTHl MHTEIUICKTYaJIbHBIX TPaB B HHPOPMAIIMOHHO-TEJICKOMMYHHUKAIIMOHHBIX ceTsIX» [7] mepen-
OaueHa MOXJIMBICTh OJIOKYBaHHS CalTIB, SIKI MICTSTh HEJIIECH3IHHUNA KOHTEHT 32 BUMOTOIO TIpa-
BOBJIACHUKA. BaXXJIMBO Bif3HAUUTH, L0 HE JUIS YCiX MPAaBOBIACHUKIB MepeadadeHa MOKIUBICTD
OJIOKYBaHHS, a JIUILE 715 3aXUCTY BUKJIIOYHUX MPaB Ha (iIbMHU, B TOM YUCII KIHOD1IBMHU Ta Tele-
¢himpmu. CyTh 3aKOHOJIABYHX 3MiH 3BOJIUTHCS JIO TOTO, 10 OJIOKYBAaHHSI iH(pOpMAIIil Ha CAlTI BKHU-
BAETHCS B SIKOCTI 3aII00DKHOTO 3aX0y 32 YXBaI0r MOCKOBCHKOTO MiCBKOTO Cyay. Bkazana yxBana
BUIAETHCS JIUIIE y BUIAKY HASIBHOCTI MMCHMOBOI 3asiBH TPOMasTHUHA a00 opraHi3amii IpHHHATH
norepeiHi 3a0e3neuyBajibHi 3aX0IH 13 000B’I3KOBUM JIOBEJICHHIM CBOIX MPaB MPABOBIACHUKOM i
HEO0OX1AHOCTI BXKUBAHHA TAKUX 3aX0/IIB.

[IpaBoBacHUK y BHIIQJIKy BUSBICHHS (QUIBMIB, Y TOMY YHCI KiHO(QLIBMIB, Tele(iTbMIB,
abo indopmanii, HeoOXiAHOI AT IX OTPUMAHHS 3 BUKOPUCTAHHIM iH(OpManiifHO-TeIeKOMYyHi-
KallifHUX MEpeX, sKI MOIIMPIOIOTHCS 0e3 HOro M03BOdY a0 1HIIOTO 3aKOHHOTO Ti/JICTaBH, Mae
IIPaBO 3BEPHYTHUCS B OpTaH BUKOHABUOI BIaH, IKUH 3/ilicHIOE (DyHKIIIT IO KOHTPOIIO 1 HAITISLY Yy
cepi 3acob6iB MacoBoi iH(OpMaIlii, MACOBUX KOMYHIKallil, iH)opMalliifHUX TEXHOJOTIH 1 3B A3KY,
13 3asBOIO TIPO BXKUTTSI 3aXO/IiB MO0 OOMEXKEHHs JIOCTYITy JI0 iH(GOpMaIiiHUX PeCypcCiB, IO TO-
[IUPIOIOTH TaKi (igbMu a00 iH(OpMaIliro, Ha MiZCTaBi Cy10BOTO akta. denepaabHUi OpraH npoTs-
TOM TPBOX POOOYMX THIB BU3HAYAE MTPOBaiepa XOCTUHTY, HAaIIPaBIsie HOMY ITOBiTOMJICHHS POCiHi-
CBHKOIO Ta aHIIIMCHKOI0 MOBaMH PO TIOPYIICHHS aBTOPCHKUX IpaB. [IpoTsrom omHOro poGoworo
JTHSI 3 MOMEHTY TTOBIJIOMIICHHSI XOCTHHT-TIPOBaiIep 30008’ s13aHMiA TPOIH(POPMYBATH BIACHUKA 1H-
(dopmarriitHoro pecypcy. OcTaHHiil IPOTATOM OXHOTO POOOYOro JIHS 3 MOMEHTY OTPUMaHHS TIOBi-
JIOMJICHHS BiJl XOCTHHT-TIPOBaiijiepa 30008’ 13aHMI BUIAJIUTH HE3aKOHHO PO3MIIIEHY iH(GOpMAIIitO.
VY pasi fioro BiaMoBH a00 Oe3AisTIBHOCTI MPOBaiiiep XOCTUHTY 3000B’A3aHUI OOMEXUTH AOCTYII
JI0 PECYpCy MPOTATOM TPbOX POOOYMX JHIB 3 MOMEHTY OTPUMAaHHS MOBIIOMIICHHS Bi (enepaib-
HOrO OpraHy BUKOHABYOI BIIJH. Y pa3i HEBKUTTA 3aX0/IiB IPOBAIEpOM XOCTHHTY JOMEHHE M,
MepekeBa agpeca, TOKKIMKA CTOPIHOK cailTy B Mepexi [HTepHeT iHpopMariiftHoro pecypcy, a
TaKOXX 1HIII BIZIOMOCTI ITPO IeH CallT HAMPaBISTIOTHCS II0 CHCTEMI B3a€EMOJIT omeparopaM 3B’s3Ky
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JUIS BXKUTTS 3aXOA1B I0J0 OOMEXEHHsI TOCTYIy JI0 IaHOTO iH(pOpMaliifHOro pecypcy abo 10 po3-
MilIeHOT Ha HboMY iH(opMallii.

OToX, aHali3 POCIHICBKOr0 HOPMATHBHO-IIPABOBOTO PETYIIOBAHHS IMHTAHHS OJOKYBaHHS
JIOCTYIY 10 MepexKi [HTepHeT J03BOJIsIE CTBEPIXKYBATH PO PO3IIIHIOBAHHS OJOKYBaHHS SIK THMYa-
COBOTO 3a0e3IeuyBaTbHOTO 3aX0/Y, a00 X SIK CynoBoi 3a00poHu. [103UTHBHOIO € HASBHICTH HOPM
IO/T0 MOKJIMBOCTI OJIOKYBaHHSI, POTE HETATHBHUM € 3aCTOCYBAaHHS IIMX HOPM BHKIIOYHO 0OMe-
YKEHOIO KaTeropiero MpaBOBJIACHUKIB.

HamionanpHa mpakTrka y TOCIiHKYBAaHOMY ITUTAHHI 3BOANUTHCS 0 HACTYITHOTO:

— OJIOKYBaHHS IOCTYITy KOPHCTYBA4iB B IKOCTI CAHKIII 32 MOPYIICHHSI aBTOPCHKHUX TPaB HE
nepeabdaueHe;

— OJIOKYBAHHSI IIJIOTO CANTY, SIKUil BUKOPUCTOBYETHCS JUISI TIOPYIICHHS aBTOPCHKUX Ta CY-
MDKHHX TIpaB, MOXKJIBE B SIKOCTi CY/I0BOi 3a00pOHU;

— OnmokyBaHHS iH(popMallii Ha caiTi Ha CbOTOHIIIHIN JCHb HE Tiepei0adeHe B AKOCTI THMYa-
COBOTO 3a0€311euyBaIbHOTO 3aXO0Y, IIPOTE ICHY€E PO3poOIeH T 3aKOHOMIPOEKT «IIpo BHECEHHS 3MiH
IO JeSKUX 3aKOHONABUMX aKTiB YKpaiHU IIOAO0 3aXHCTy aBTOPCHKOTO TpaBa i CYMDKHHX IIPaB y
Mepexi [HTepHeT, kvl epedadae BUPIMICHHS 03HAYSHOTO TTUTAaHHS. SIK TIJTbKU 3aKOHONPOCKT
HaOyjIe CTaTycy 3aKoHY, OJIOKYyBaHHs iH(pOpMAIIlii CTaHe MOXKIIMBUM 1 Y HaIlIOHATBHIH MTPaKTHIIL.

BucnoBku. JlocnimkeHHs CyTi OJOKYBaHHS JOCTYIy 0 Mepexki IHTepHeT Ta #oro pom y
3aXUCTi PaB IHTEJIEKTYaIbHOI BIACHOCTI JO3BOJISIE CTBEP/PKYBATH IIPO IO3UTUB TAKOTO 3aC00y 3aXN-
cty. IIpore OnoKyBaHHS HOCTYIly OKPEMHX KOPUCTYBadiB MOPYIIye y Cy4aCHUX YMOBAX ixHi iH(pOp-
MarliiiHi mpaea, IPaBo Ha IPAIII0, BiIOYMHOK Ta iH., 2 TOMY HE MOXE 3alPOBa/XKyBaTHCh Y HAIliO-
HaIIbHY MPAKTHUKY. BIOKYBaHHS OKpEMHX CaWTIB, SIKi MOPYILYIOTh aBTOPCHKI IpaBa, Ma€e 30eperTuch
y HalllOHaJIbHUX YMOBAaX caMe B SIKOCTi CyImoBOi 3a00pOHH, aIlKe 1€ 3YMOBHUTH BUKOPHCTAHHS TaKOTO
3ac00y BUKITIOYHO Ha OCHOBI PIillICHHS CY/Y, sIKe BCTYIIMIIO Y 3aKOHHY cHuTy. biiokyBaHHS iH(pOpMaii,
sIKa MTOPYIIIY€E aBTOPChKI UM CYMIKHI TIpaBa Ha KOHKPETHOMY CaliTi, Ma€ 3aCTOCOBYBATHCh, HA HAIITY
JYMKY, Y BUIJISIJT 3aII001KHOTO 3aXO0/Ty 13 TOTPUMAHHSM yCiX ITiJICTaB Ta HACIIJIKIB TAKOTO BXKHUBAHHSI.
BukimouHo cyp, Ha Hame IMMOOKE IePEeKOHAHHS, Ma€ BAHOCUTH YXBAJTy IIPO BKHBAHHS 3aTI001KHOTO
3ax0Jy y BUINISAI ONOKYBaHHS i3 00OB’SI3KOBHM TPU3HAYCHHSIM 3aCTaBU a00 1HINOI €KBiBAJICHTHOI
rapaHTii, JOCTaTHBOI ISl TOTO, 100 3aM00IrTH 3IIOBKUBAHHIO TAMYACOBUM 3aX0/I0M. BaxknuBo, o6
yci kaTeropii NpaBoBIACHUKIB MaJIU 3MOT'y 3B€PTATUCh 10 TAKOTO BHY 3aMO0IXKHOIO 3aX0/y, a aaMi-
HICTPaTHBHI OPTaHU BJIaJI BUKOHYBAJIH JIUIIC YXBAJHU CYIIIB.
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